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terian Church of Westfield, all in New Jersey, for an anti-
polygamy amendment to the Constitution—to the Committee on
the Judiciary.

Also, petitions of Colonial Council, No. 169, of Belvidere, N. J.,
and Elizabeth Council, No. 10, of Elizabeth, N. J., Daughters of
Liberty, favoring restriction of immigration—to the Committee
on Immigration and Naturalization.

By Mr. FULKERSON: Petition of the Andrew County En-
terprise, against the tariff on linotype machines—to the Com-
mittee on Ways and Means.

3% Mr. HULL: Petition of the Nevada DBusiness Men's
League, against the so-called * post-check currency bill "—to
the Committee on the Post-Office and Post-Roads.

Iy Mr. KELIHER : Petition of the maritime committee of
the Boston Chamber of Commerce, asking for the passage of
bill 8. 2262, to construct a derelict destroyer—1io the Committee
on the Merchant Marine and Fisheries.

Also, petition of the Alliance Israelite Universelle and the
Federation of Jewish Organizations, protesting against the
passnge of the Dillingham bill—to the Committee on Immigra-
tion and Naturalization.

Also, petition of the Society for Political Study, of New York
City, asking for consideration of bills 8. 50 and 2962 and H. It
4462—to the Committee on the District of Columbia.

By Mr. JOHNSON: Paper to accompany bill for relief of
Llizabeth Kerr—to the Committee on Pensions.

By Mr. LINDSAY : Petition of E. A. Russell et al.,, for the
Calder bill in behalf of employees of the navy-yards of the
United States who have lost either an arm or leg through no
carelessness of their own, while on duty—to the Committee on
Naval Affairs.

Also, paper to accompany bill for relief of State of Missouri
(bill 8. 567)—to the Committee on War Claims.

By Mr. OLMSTED : Petition of the Board of Trade of Harris-
burg, Pa., for preservation of Niagara Falls—to the Committee
on Rivers and Harbors. ;

By Mr. PATTERSON of South Carolina: Paper to accompany

 bill for relief of Carrie Trotter—to the Committee on Pensions.

Also, papers to accompany bills for relief of estate of W. J,
Peeples, estate of Samuel R. Ihly, estate of Pierson Peeples,
estate of Julia R. Speaks, estate of William Weekly, estate of
Reuben Turner, and estate of Elizabeth Youmans—to the Com-
mittee on War Claims,

By Mr. REYNOLDS: Petition of the Free Press, against the
tariff on linotype machines—to the Committee on Ways and
Means.

Also, paper to accompany bill for relief of Henry Fash—to
the Committee on Invalid Pensions.

Also, petition of the Inquirer Printing Company, for an
amendment to the postal laws making legal all subscriptions

" paid for by others than the recipients of papers—to the Com-
mittee on the IPost-Office and Post-Roads.

By Mr. RICHARDSON of Alabama: Petition of Richard
Garner, heir of Thomas Willilams—to the Committee on War
Claims.

By Mr. RIXEY: Paper fo accompany bill for relief of Wil-
liam H. Byles—to the Committee on Invalid Pensions.

By Mr. SCHNEEBELI: Petition of Camp Hawkins Home,
No. 1, Society of the Army of the Philippines, for the Bonynge
bill to provide medals for officers and men serving in the Spanish
war for service in the Philippine war after expiration of term
of enlistment—to the Committee on Military Affairs.

Also, petitions of Charles F. Bushnell and J. W. Maley, for
an amendment to the postal laws making legal all subseriptions
paid for by others than the recipients of papers—to the Commit-
tee on the Post-Office and Post-Roads.

Also, petition of Charles H. Bennett, favoring restriction of
immigration—to the Committee on Immigration and Naturali-
zation.

By Mr. SMITH of Maryland: Petition of Washington Camps,
Nos. 13, of Church Hill; 29, of Sudlerville, and 48, of Chester-
town, favoring restriction of immigration—to the Committee
on Immigration and Naturalization.

Also, petitions of the Showell Packing Company; the Mum-
ford Packing Company, of Showell; Gilliss & Dashiell, of Quan-
tico:; H. W. Roberts, of Clara; Carver & Co., of Morumsco;
J. W. Willing, of Nanticoke, and the Denton Canning Company,
of Denton, all in the State of Maryland, praying the enact-
ment of ilie pure-food bill with an amendment to exempt canned
goods from being stamped in ferms of weight or measure—to
the Committee on Interstate and Foreign Commerce.

By Mr. SMITH of Pennsylvania: Petition of the Woman’s
Christian Temperance Union and the Presbyterian Church of
Freeport, Pa., for an amendment to the Constitution abolishing
polygamy—to the Committee on the Judiciary.

Also, petition of John W. Rohrer, for amendment to the postal
law making legitimate all subscriptions paid for by others than
the recipient—to the Committee on the I’ost-Office and Post-
TRoads.

By Mr. SOUTHARD: Petition of Hugh Guthrie, James D.
Knight, J. R. Dilley, and J. W. Green, for the Dalzell bill
granting relief of $2 per day to all ex-Union prisoners of war
in rebel prisons for longer period than thirty days—to the
Committee on Invalid Pensions.

By Mr. WADSWORTH : Petition of William McKinley Coun-
cil, No. 125, Junior Order United American Mechanies, of Lock-
port, N. Y., favoring restriction of immigration—to the Com-
mittee on Immigration and Naturalization.

By Mr. WEBB: Paper to accompany bill for relief of Wil-
liam R. Watts—to the Committee on Invalid Pensions,

Also, paper to accompany bill for relief of Mary Ann Cody—
to the Committee on Pensions. 3
By Mr. WEEKS: Petition for relief of the landless Indians
of northern California and of southern California, from citizens

of Massachusetts—to the Committee on Indian Affairs.

By Mr. WOOD of New Jersey: Petitions of Camp No. 29, of
Merchantsville; Camp No. 25, of Delanco; Camp No. 82, of
Whitesyille; Camp No. 5, of Dover; Camp No. 16, of Jutland;
Camp No. 87, of Lakehurst; Camp No. 23, of Palmyra; Camp
No. 11, of Sterling; Camp No. 67, of Jersey City; Camp No. 41,
of Plainfield; Camp No. 2, of Camden; Camp No. 62, of Wood-
bury; Camp No. 14, of Trenton; Camp No. 68, of Cassville;
Camp No. 9, of Belvidere; Camp No. 58, of Alloway; Camp No.
12, of Milford; Camp No. 19, of Danville; Camp No. 86, of
Smithburg; Camp No. 57, of Newfield; Camp No. 52, of Stock-
holm; Camp No. 30, of Plainfield, and Camp No. 42, of Netcong,
all in New Jersey, Patriotic Order Sons of America, favoring
restriction of immigration—to the Committee on Immigration
and Naturalization.

Also, petition of the editor of the Daily True American and
Carpenter & Son, publishers of the Clinton Democrat, for an
amendment to the postal laws making legitimate all subserip-
tions paid for by others than the recipients of papers—to the
Committee on the Post-Office and Post-Itoads.

‘SENATE,
Froay, May 11, 1906.

The Senate met at 11 o’clock a. m.

Prayer by the Chaplain, Rev. EpwaArp E. HALE,

The Becretary proceeded to read the Journal of yesterday's
proceedings, when, on request of Mr. Scorr, and by unanimous
consent, the further reading was dispensed with.

The VICE-PRESIDENT. The Journal stands approved.

CARRYING OF DANGEROUS ARTICLES ON PASSENGER STEAMERS.

The VICE-PRESIDENT laid before the Senate the following
message from the President of the United States; which was
read :

T'o the Senate:

Senate bill No. 6514 is returned herewith without approval, for the
reasons set forth in the following report from the Secretary of Com-
merce and Labor :

“1 have the honor to return herewith the bill (8. 5514) an act to
amend section 4472 of the Revised Btatutes relating to the carrying of
dangerous artlcles on pnssen%er steamers, and to state, In reply to
the reql;lest contained in the letter of May 5, 1906, that the Diepart-
ment objects te the approval of the bill for the following reasons :

* The word It passed
the Senate ‘ passengers ' and the House of Representatives ‘ passenger.’
The mistake was not detected and the bill was enrolied and signed by
the Speaker of the House and the President of the Senate with the
word * passenger.’ In the opinion of the Department the circumstances
of the passage of the bill are sufficient to raise doubt as to its validity
and question as to its application.”

THe WHITE HoUsE, May 10, 1906.

Mr. FRYE. I move that the message be referred to the
Committee on Commerce and printed.

The motion was agreed to.

Mr. FRYE. The Committee on Commerce was informed of
the mistake made in enrolling the bill or in the House, and it
authorized me to report this morning and ask present consid-
eration of the following bill. It is important that it shall be
passed immediately, owing to the fact that there are no yachts
nowadays that do not carry launches propelled by naphtha or
some like power, and the yachting season is about commencing.
The ruling of the inspector-general in New York would deprive
them of the privilege of using those launches., I report from
the Committee on Commerce a bill to correct that mistake,
which I ask may be now considered.

The bill (8. 6129) to amend section 4472 of the Revised
Statutes of the United States relating to the carrying of dan-

‘ passenger ' in the bill should be * passengers.’

THEODORE ROOSEVELT.
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gerous articles on passenger steamers was read the first time by
its title, and the second time at length, as follows:

Be it cnacted, ete., That section 4472 of the Revised Statutes be, and
the same is hereby, amended by adding thereto the following provision:

“ Provided, however, That nothing in the provisions of this title shall

prohibit the transportation by vessels not carrying passengers for hire

of gasoline or any of the products of petrolenm for use as a source of
motive power for the motor boats or launches of such vessels.”

The VICE-PRESIDENT. The Senator from Maine asks for
the present consideration of the bill which has just been read.

There being no objection, the bill was considered as in Com-
mittee of the Whole.

The bill was reported to the Senate without amendment,
ordered to be engrossed for a third reading, read the third time,
and passed.

FINDINGS OF COURT OF CLAIMS,

The VICE-PRESIDENT laid before the Senate a communica-
tion from the assistant clerk of the Court of Claims, trans-
mitting a certified copy of the findings of fact filed by the court
in the cause of the County Court of Ste. Genevieve County, Mo,
v. The United States; which, with the accompanying paper, was
referred to the Committee on Claims, and ordered to be printed.

ENROLLED BILLS SIGNED.

A message from the House of Representatives, by Mr. W. J.
BrowNING, its Chief Clerk, announced that the Speaker of the
House had signed the following enrolled bills and joint resolu-
tion; and they were thereupon signed by the Vice-President:

8.2296. An act restoring to the public domain certain lands
in the State of Minnesota ;

8. 4976. An act to grant certain land to the State of Minnesota
to be used for the construction of a sanitarium for the treat-
ment of consumptives;

8. 5498. An act granting additional lands from the Fort Doug-
las Military Reservation to the University of Utah;

8.5796. An act to authorize the construction of a bridge
across the Missouri River and to establish it as a post-road;

H. R. 13946. An act for the relief of Charles L. Allen;

H. R. 15095. An act authorizing the condemnation of lands or
easements needed in connection with works of river and harbor
improvements at the expense of persons, companies, or corpora-
tions ;

H. R, 18204, An act to authorize the Northampton and Hall-
fax Bridge Company to construct a bridge across Roanoke River
at or near Weldon, N. C.; and

H. J. RRes. 134, Joint resolution authorizing the construction
and maintenance of wharves, piers, and other structures in Lake
Michigan, adjoining certain lands in Lake County, Ind.

PETITIONS AND MEMORIALS.

The VICE-PRESIDENT presented a memorial of 6,000 rail-
road men of Garrett, Ind.,, remonstrating against the adoption
of the amendment to the railroad rate bill taking away the
right of free transportation to the families of railroad em-
ployees; which was ordered to lie on the table.

Mr. PLATT presented a petition of the Chamber of Com-
merce of Troy, N. Y., praying for the ratification of the pro-
posed pending treaty between the TUnited States and Santo
Domingo; which was referred to the Committee on Foreign
Relations.

He also presented petitions of Local Grange No. 591, Patrons
of Husbandry, of Stony Ford; of the Manufacturing Per-
fumers' Association of New York City; of the Chamber of
Commerce of Troy, and of sundry citizens of New York City
and Brooklyn, all in the State of New York, and of the Ameri-
can Federation of Musicians of 8t. Louis, Mo., praying for the
removal of the internal-revenue tax on denaturized alcohol;
which were referred to the Committee on Finance.

Mr. GALLINGER presented a petition of sundry citizens of
Swansey, N. H., praying for an investigation into the existing
conditions in the Kongo Free State; which was referred to the
Committee on Foreign Relations.

IHe also presented a petition of the national committee on
legislation, Patriotic Order Sons of America, of Odenton, Md.,
praying for the enactment of legislation to restrict immigration;
which was referred to the Committee on Immigration.

He also presented a memorial of the Homeopathic Medical
Society of the District of Columbia, remonstrating against the
enactment of legislation to regulate the practice of osteopathy
in the District of Columbia; which was ordered to lie on the
table.

He also presented the memorial of J. C. Oakley, of Woods-
ville, N. H., remonstrating against the enactment of legisla-
tion to prohibit the issuance of free passes to railroad em-
ployees and their families; which was ordered to lie on the
table.

Mr. DRYDEN presented sundry petitions of citizens of Mont-
clair, N. J., praying for the enactment of legislation to estab-
lish a children’s burean in the Department of the Interior;
which were referred to the Commitiee on Education and Labor.

He also presented the petition of J. T. Tubby, of New York
City, N. Y., praying for the enactment of legislation fo create a
national advisory board of civic art in the Distriet of Columbia ;
gzhlch was referred to the Committee on the District of Colum-

fa.

He also presented petitions of sundry citizens of South Orange,
East Orange, Plainfield, and Camden, all in the State of New
Jersey, and of the International Association of Master House
Painters and Decorators of the United States and Canada, of
Somerville, Mass,, praying for the enactment of legislation to
remove the duty on denaturized alcohol; which were referred to
the Committee on Finance.

He also presented sundry petitions of citizens of Hoboken,
N. J., praying for the enactment of legislation to restrict im-
migration ; which were referred to the Committee on Immigra-
tion.

He also presented petitions of sundry citizens of Lakewood,
Seabright, Clinton, Camden, Ocean Grove, and Trenton, all in
the State of New Jersey, praying for the enactment of legisla-
tion to amend the postal laws relative to newspaper publica-
tions; which were referred to the Committee on Post-Offices
and Post-Roads.

He also presented a petition of the Willlam Huger & Co., of
Newark, N. J., and a petition of Battin & Co., of Newark, N. I,
praying for the enactment of legislation to prohibit the.impor-
tation, exportation, or carriage in interstate commerce of falsely
or spuriously stamped articles of merchandise made of gold
and silver or their alloys; which were referred to the Commit-
tee on Interstate Commerce.

Mr. HOPKINS presented petitions of sundry citizens of Chi-
cago, Lagrange, Springerton, Kinderhook, Aurora, Quincy, De-
catur, and Elwood, all in the State of Illinois, praying for the
removal of the internal-revenue tax on denaturized alcohol;
which were referred to the Committee en Finance.

Mr. NELSON presented petitions of sundry citizens of Watson,
Minn,, praying for the enactinent of legislation to remove the
duty on denaturized alcohol; which were referred to the Com-
mittee on Finance.

Mr. PENROSE presented petitions of sundry citizens of Phila-
delphia and Mechanicsburg; of the Standard Automobile Com-
pany, of Pittsburg; of Local Grange No. 131, of Mill Village;
of Local Granges Nos. 384 and 876, of Knoxville; of Sandy Lake
Grange, No. 393, of Polk; of Local Grange No. 533, of Clearfield ;
of Local Grange No. 781, of Port Royal; of Local Grange No.
872,0f Tidal ; of the Philadelphia Piano Trade Association,of Phil-
adelphia; of the Estey Company, of Philadelphia; of Crush
Creek Grange, No. 573, of Wilgus, and of Local Grange No. 54,
of Wellsboro, Patrons of Husbandry, all in the State of Pennsyl-
vania, praying for the removal of the internal-revenue tax on
denaturized alcohol; which were referred to the Commitiee on
Finance,

Mr. BRANDEGEE presented a petition of the National So
ciety of the Daughters of the American Revolution, praying for
an investigation into the industrial conditions of the women of
the country; which was referred to the Committee on Educa-
tion and Labor.

-He also presented a petition of the Norwalk Business Men's
Association, of Norwalk, Conn.,, and a petition of sundry citi-
zens of Bridgeport, Conn., praying for the removal of the in-
ternal-revenue tax on denaturized alcohol; which were referred
to the Committee on Finance.

Mr, SCOTT presented memorials of sundry railroad employees
of Parkersburg, Benwood Junction, Fairmont, Grafton, and
Weston, all in the State of West Virginia, remonstrating against
the enactment of legislation to prohibit the issuance of free
passes to railroad employees and their families; which were or-
dered to lie on the table.

Mr. LODGE presented memorials of 70 locomotive engi-
neers of Greenfield, Mass.,, and 70 locomotive engineers of
Fitchburg, Mass., remonstrating against the adoption of the
amendment to the railway rate bill prohibiting the issuance of
free transportation to the families of railroad employees;
which were ordered to lie on the table.

Mr. ELKINS presented sundry memorials of citizens of Graf-
ton, Clarksburg, Weston, Terra Alta, Parkersburg, and Fair-
mont, all in the State of West Virginia, and of Memphis, Tenn.,
remonstrating against the enactment of legislation to prohibit
the issuance of passes to rallread employees and their families;
which were ordered to lie on the table.

Mr. HOPKINS presented memorials of sundry citizens of
Chicago, Springfield, Paxton, Pontiac, Peoria, Mount Carmel,
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Rock Island, Sycamore, Belleville, and Rockford, all in the State
of Illincis, and of Louisville, Ky., remonstrating against the
enactment of legislation to prohibit the issuance of passes to
railroad employees and their families; which were ordered to
lie on the table.

He also presented the memorial of J. E. Defebaugh, editor of
the American Lumberman, of Chicago, 111, remonstrating
against the enactment of legislation to remove the duty on
denaturized alcohol; which was referred to the Committee on
Finance.

Mr. MONEY presented a petition of the Progressive Business
League, of Gulfport, Miss., praying for the enactment of legis-
lation providing for the acceptance of the channel and the
anchorage basin between Ship Island Harbor and Gulfport, in
that State; which was referred to the Committee on Commerce,
and ordered to be printed in the REecorp, as follows:

Whereas there is now pending before Congress a bill to provide for
the acceptance of the channel and the anchorage basin between Ship
Island Harbor and Gulrﬁort, Miss., and to repeal portions of the river
and harbor act of March 3, 1889, relating thereto; and

Whereas the said harbor and anchorage basin has been dredged and
now accommodates vessels of 21 and 22 feet draft or more ; and

Whereas it Is in the interest of commerce that the said channel and
anchorage basin should be accepted and maintalned by the Govern-
ment : Therefore, be it

Resolved by the Progressive Business League of G’-uyport, Miss., and
the citizens of Gulfport in joint meeting assembled, That our Im-
mediate Representative in Congress and the Senators from the State
of Mississippi be, and they are hereby, earnestly requested and urged
to use every effort In thefr ower to secure the passage of said lﬁll,

which is House resolution No. 18664, and which was introduced by

REBresentntl\‘e E. J. Bowers on the 25th day of April, 1900 ;

esolved further, That we earnestly urge the vers and Harbors
Committee of the House of Representatives of the Congress of the
United States to favorably act upon said bill as speedily as possible,
to the end that the same may be enacted Into law;

Resolved, That a copy of these resolutions be forwarded by the sec-
retary of the Gulrgort rogressive Business League to the Senators in
the Congress of the United States from the Btate of Mississippl and
to our immediate Representatives.

Mr., HANSBROUGH presented a petition of sundry citizens
of North Dakota, praying for the removal of the internal-
revenue tax on denaturized alcohol; which was referred to the
Committee on Finance.

Mr. KNOX presented memorials of sundry Baltimore and
Ohio Railroad employees and of sundry Southern Railway em-
ployees, remonstrating against the passage of the amendment
to the railroad rate bill prohibiting the issuing of passes to
railroad employees and members of their families; which was
ordered to lie on the table.

REPORTS OF COMMITTEES.

Mr. WARREN, from the Committee on Military Affairs, to
whom was referred the bill (8. 3927) to increase the efficiency
of the veterinary service of the Army, reported it without
amendment, and submitted a report thereon.

Mr. FORAKER, from the Committee on Pacific Islands and
Porto Rico, to whom was referred the bill (H. R. 18502) to em-
power the Secretary of War, under certain restrictions, to
authorize the construction, extension, and maintenance of
wharves, piers, and other structures on lands underlying har-
bor areas and navigable streams and bodies of waters in or sur-
rounding Porto Rico and the islands adjacent thereto, reported
it without amendment, and submitted a report thereon.

AMr. NELSON, from the Committee on Public Lands, to whom
was referred the bill (H. R. 17127) to provide for the subdi-
vision and sale of certain lands in the State of Washington, re-
ported it with amendments, and submitted a report thereon.

BILLS INTRODUCED.

Mr. PENROSE introduced a bill (8. 6130) for the advance-
ment of certain officers of the Navy who served during the civil
war and were retired prior to March 3, 1899; which was read
twice by its title, and referred to the Committee on Naval
Affairs.

Mr. FRYE introduced a bill (8. 6131) granting an increase
of pension to Frances A. Jepson; which was read twice by its
title, and, with the accompanying paper, referred to the Com-
mittee on Pensions.

Mr. McCREARY introduced the following bills; which were
severally read twice by their titles, and referred to the Commit-
tee on Claims:

A bill (8. 6132) for the relief of the heirs of James H. Wood-
hall, deceased; and

A bill (8. 6133) for the relief of Jake T. Patrick.

Mr. HANSBROUGH introduced a bill (8. 6134) providing for
the conveyance to the State of North Dakota of certain tracts
of land for the use and benefit of the North Dakota State His-
torical Society; which was read twice by its title, and referred
to the Committee on IPublic Lands.

Mr. DANIEL introduced a bill (8., 6135) granting a pension

to Mary E. Hughes; which was read twice by its title, and re-
ferred to the Committee on Pensions.

Mr. DILLINGHAM introduced a bill (S. 6136) granting a
pension to Persis A. Gowen; which was read twice by its title,
and referred fo the Committee on Pensions.

Mr. BULKELEY introduced the following bills: which were
severally read twice by their titles, and referred to the Commit-
tee on Pensions:

Plﬁ bill (8. 6137) granting an increase of pension to Fannie L.
e,
A Dbill (8. 6138) granting an increase of pension to Eliza P.
Norton ;
B A ?lll (8. 6139) granting an increase of pension to Eliza A.
rusie;
B‘A bill (8. 6140) granting an increase of pension to Julia A.
irge;

A bill (8. 6141) granting an increase of pension to Ransom
C. Russell ;

MAI;mt (8. 6142) granting an increase of pension to Frederick

. Hart;

A bill (8. 6143) granting an increase of pension to Thomas J.
Northrop ;

A bill (8. 6144) granting an increase of pension to Henry
Savage; and .

A Dbill (8. 6145) granting an increase of pension to Enoch
Bolles,

ESTATE OF CHARLES M, DEMAREST.

Mr. PLATT. I ask for the immediate consideration of the
bill (H. R. 6101) for the relief of the estate of Charles M.
Demarest, deceased, which was reported unanimously by the
Committee on Finance.

The Secretary read the bill ; and there being no objection, the
Senate, as in Committee of the Whole, proceeded to its consid-
eration. It proposes to pay to the legal representatives of the
estate of Charles M. Demarest, late of Warwick, in the State of
New York, $122.26, being the amount due on one first-mortgage
preferred bond issued by the Champaign, Havana and Western
Rallway Company, No. 251, and dated July 1, 1879, and paid
into the United States Treasury on February 23, 1898, by the
clerk of the eirenit court of the United States for the southern
district of Illinois, in accordance with section 996, as amended
by the act of February 19, 1897 (29 Stat. L., p. 578), which pro-
vides that money remaining in the registry of court unclaimed
gor tten years shall be deposited to the credit of the United

tates.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

EXTENSION OF IRRIGATION ACT TO STATE OF TEXAS.

Mr. BAILEY. I ask unanimous consent for the present con-
sideration of the bill (H. R. 14184) to extend the irrigation act
to the State of Texas.

The VICE-PRESIDENT. There is a memorandum on the bill
indicating that the Senator from Massachusetts [Mr. LobGg]
wishes to be present when the bill is considered.

Mr. BLACKBURN. The Senator from Massachusetts is here.

The VICE-PRESIDENT. The bill will be read.

The Secretary read the bill

Mr. LODGE. I hope the bill may not be passed by unanimous
consent. It seems to me to be a very important bill, and I wanted
an opportunity to dook at it and at the report before it is taken
up. I bave been so busy that I have not had an opportunity to
do so. I hope it need not be pressed at this time. It seems to
me to be a very large question.

Mr. BAILEY. No, Mr. President; it simply extends the law
already existing to the arid regions of Texas; and Texas, like
the people who go to mill, takes her place in the rear of all
the others, to wait until all that has been provided for the
others has been accomplished.

Mr. LODGE. Are there public lands of the United States in
Texas?

Mr., BAILEY. Not an acre of public land belongs to the
United States.

Mr. LODGE. That seems to me to be a very important point.

Mr. BAILEY. But the Senator understands that nothing is
given to anybody, but that all who get the benefit of this act are
compelled to return an equivalent to the Treasury. It seems
to me that if the people of the arid regions of Texas return
their equivalent to the Treasury they are entitled to just as
much as the people of the arid regions of any other State or
Territory.

Mr. LODGE. I agree with the Senator; I think they are;
but my understanding of the legislation we have had hitherto
was that the sale of public lands furnished the funds by which
the work of irrigation was carried on.
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That is true.
Now, Texas has no public lands of the United

Mr. BAILEY.
Mr. LODGH.

States.
Mr. BAILEY. That is true.
Mr. LODGE. Therefore, where are the funds coming from?

Mr. BAILEY. They will come from the same source that the
funds used in other States come from; and like all the money
furnished to any other State, it must be repaid into the
Treasury.

I will say to the Senator from Massachusetts frankly that I
did not sympathize with this original legislation, but it was
entered upon by the Govermment, it has been prosecuted with
great success In certain regions, and I do not believe that there
ean be any fair disposition to exclude from the provisions of
the act any arid region in the Republic.

Mr. HOPKINS. Will the Senator from Texas allow me?

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Illinois?

Mr. BAILEY. Certainly.

Mr. HOPKINS. I wish to suggest that as I remember the law
Texas will be practically on the same basis as the other States;
that licenses will be given out; and the money received from
that source is used to return the advances made by the Treas-
ury for all of the irrigation purposes in various States. So if
- half a million or money or a million or five hundred millions is

used in Texas there will be the same facility for returning it

in Texas that there is in Idaho or Montana.

Mr. BAILEY. That is precisely true.

Mr. LODGE. That is the point I wanted to get at The
money is taken from the funds of lands in other States.

Mr. BAILEY. DBut the lands in the other States do not be-
long to the other States.

Mr. LODGE. No; they belong to the United States.

Mr. BAILEY. They belong to a common fund.

Mr. LODGE. Certainly—the United States.

Mr, BAILEY. They belong to the common fund of the peo-
ple. In other words, they belong just as much to the State of
Texas as they do to the State in which they are situated. I
remember once, when a Member of the House, trying to grant
those lands to the States in which they were situated, but I
could not secure the favorable consideration for that proposition.

Mr. HANSBROUGH. Mr. President

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from North Dakota?

Mr. BAILEY. Certainly.

Mr. HANSBROUGH. Is this a request for unanimous con-
sent?
Mr. BAILEY. It is.

Mr. HANSBROUGH. I dislike to object, but I want to make
a further examination of the bill and perhaps, at another time,
offer some amendments to it, if the Senator from Texas will
allow it to go over.

Mr. BAILEY. Of course I assume when the Senator says he
wants to examine it that he means exactly what he says, and
he does not mean it as a mere matter of delay.

Mr. HANSBROUGH. Not at all.

Mr. BAILEY. I assume that, and I withdraw the request.

Mr. HANSBROUGH. T think the Senator will acquit me of
ever having entered into an effort to delay any measure.

The VICE-PRESIDENT. The request is withdrawn.

SHERMAN AVENUE, IN THE CITY OF WASHINGTON.

Mr. GALLINGER. I move that the bill (8. 5882) to provide
for the reassessment of benefits in the matter of the extension
and widening of Sherman avenue, in the District of Columbia,
and for other purposes, be recommitted to the Committee on the
Distriet of Columbia.

The motion was agreed to.

ASSOCIATION OF NAVAL MILITIA.

Mr. GALLINGER. Mr. President, a few days ago the Sen-
ate ordered to be printed a public decument known as * Docu-
ment No. 435, the proceedings of the annual meeting of the
Association of the Naval Militia of the United States. As
there are but a few numbers available, I move that 1,000 addi-
tional copies be printed for the use of the Association of the
Naval Militia of the United States.

The motion was agreed to.

AMENDMENTS TO APPROPRIATION BILLS.

Mr. BURKETT submitted an amendment proposing to ap-
propriate $15,000 for the extension of forest planting on forest
reserves, of whlch not to exceed $2,500 may be used to con-
struet a permanent station building on the Dismal River Forest
Reserve, Nebraska, intended to be proposed by him to the agri-
cultural appropriation bill; which was referred to the Commit-
tee on Agriculture and Forestry, and ordered to be printed.

Mr. LATIMER submitted an amendment providing that pa-
trons on all rural free-delivery mail routes that are now estab-
lished or that may hereafter be established may put up for their
individual use boxes constructed of such material as they may
desire, ete., intended to be proposed by him to the post-office
appropriation bill; which was referred to the Committee on
Post-Offices and Post-Roads, and ordered to be printed.

Mr. BLACKBURN submitted an amendment proposing to ap-
propriate $1,200 for the salary of one inspector of marine prod-
ucts in the District of Columbia, intended to be proposed by
him to the District of Columbia appropriation bill; which was
referred to the Committee on Appropriations, and ordered to be
printed.

WITHDRAWAL OF PAPERS—LEWIS D. SIMMONDS.

On motion of Mr. WARRER, it was

Ordered, That on the application of Lewis D. Simmonds, he is au-
thorized to withdraw from the files of the Senate all papers accom-
panying Senate bill No. 2073, Fifty-second Congress, first session, en-
titled ““A bill to remove the charge of desertion from the military record
of Lewls D. Simmonds,” there having been no adverse report thereon.

AGRICULTURAL LANDS IN FOREST RESERVES.

Mr. FULTON. Some days ago I entered a motion to recon-
sider the vote whereby the bill (H. R. 17576) to provide for
the entry of agricultural lands within forest reserves was
passed. I did so at the request of the Senator from Idaho
[Mr. Heysur~N], who desired to examine it and perhaps sub-
mit an amendment. Since then he has, I understand, said that
the motion may be withdrawn., I ask leave, therefore, at this
time, to withdraw the motion to reconsider the vote by which
the bill was passed.

The VICE-PRESIDENT. The Senator from Oregon with-
draws the motion to reconsider and the bill stands passed.

FOREIGN-BUILT DREDGES.

Mr. FRYE submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendment of the Senate to the bill (IH. R.
395) concerning foreign-built dredges, having met, after full
and free conference have agreed to recommend and do recom-
mend to their respective Houses as follows:

That the House recede from its disagreement to the amend-
ment of the Senate and agree to the same.

WM. P. FrYE,
J. H. GALLINGER,
James H. Berry,
Conferees on the part of the Senate.
C. H. GROSVENOR, "
THOS. SPIGHT,
Conferees on the part of the House,

The report was agreed to.

Y BEGULATION OF RATLROAD RATES.

Mr. CULLOM. Mr. President, I have a large number of tele-
grams here from gentlemen in Illinois. I will ask that one of
them be read, and will present the balance without reading.
They are all upon the question of free passes to certain classes
of pieople. I ask that the telegram which I send to the table be
read.

The VICE-PRESIDENT.
is no objection.

The Secretary read as follows:

[Telegram.]
CHICAGO, ILL., May 10, 1906.

The telegram will be read, if there

8. M. CoLroy,
United States Senate, Washington, D. O.:

One hundred and twenty-five thousand railway employees of Illinols
vigorously J:rotest againgt the Senate amendment shutting off our
families and dependents from securing free transportation. This will
deprive us of the only privilege now granted and make It impossible
for our families to travel without paying full fare. We have con-
tended for this in our organizations 1or twenty-five years, and we cer-
tainly deplore the attitude of the Benate in such unclaaritahlc actlon,

M. CLARK,
Chief Conductor Order of Railway Conductors, No. 1,

5919 Wabash Avenue.
Mr. CULLOM. I simply desire to say that I have received a
number of other dispatches of like tenor, and I file them all, so
that they may be considered. I ask that they be laid on the
table, as it is not worth while to refer them to the committee.

The VICE-PRESIDENT. It will be so ordered.

Mr. WARNER. I present certain telegrams and ask that the
first be read and that all the telegrams be printed in the
RECORD.

Mr. BLACKBURN. Does the Senator from Missouri propose
to print the telegrams in the REcorn?

The VICE-PRESIDENT. The Senator from Missouri will
kindly restate his request.
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Mr. WARNER. I ask that the first telegram be read and that
the others be printed in the REecorbp.

The VICE-PRESIDENT. Is there objection to the request of
the Senator from Missouri?

Mr. BLACKBURN. Mr. President, if every member of the
Senate were to print in the Rrcorp all the telegrams he has
received upon this subject, estimating them from my own ex-
perience, the Recorp would be burdened for the next two months

to come.

Mr. WARNER. I could have burdened it for four months,
but have made a few selections. However, I withdraw the re-
quest as to printing in the Recorp.

The VICE-PRESIDENT. The Senator from Missouri re-
quests the reading of the dispatch he has sent to the desk.

Mr. BLACKBURN. I only intended by what I said to make
this point clear, that if one Senator is to print in the Recorp all
of these protesting telegrams it would be but fair that every
other Senator should do the same thing. I have received sev-
eral score, probably a hundred of them, but thought it would be
too burdensome to the Recorp for all of them to appear there.

Mr. WARNER. In reply I wish to say that I do not wish to
burden the Recorp. I have possibly done so as little as anyone
in the matter of printing in the REcorp.

The VICE-PRESIDENT. Without objection, the Secretary
will read the telegram.

Mr. CULLOM. Mr. President, allow me to make one remark,
lest T may have been misunderstood. I did not ask that the
telegrams which I sent to the desk be printed in the REcorp.

The VICE-PRESIDENT. They were not so ordered.

Mr. MORGAN. Mr. President, I have in my hand about fifty,

~and I have twenty-five more that ought to go in the Recorp if
those sent to the desk by the Senator from Missouri go in.

Mr. FRYE. The Senator from Missouri withdrew his re-
quest.

The VICE-PRESIDENT. Is there objection to the reading
of the telegram, as requested by the Senator from Missouri?
The Chair hears none.

The Secretary read as follows:

[Telegram.]
MemPHIS, TENK., May 10, 1506.
Senator WILLIAM WARNER,
Washington, D, C.:

On behalf of the locomotive engineers of Division 502, Brotherhood of

Locomotive Engineers, at Kansas City, Mo., you are requested to use

st
our influence and vote against the amendment to Senate Dbill 2261, we
now. that the ge of this amendment will work a great hardship
on the families of raliroad employees throughout the country.

Respectfully, yours, :
W. H. Meap, Chief Engineer Division 502.

The VICE-PRESIDENT. The dispatch just read and the
others sent to the desk by the Senator from Missouri will lie on
the table. =

Mr. FORAKER. I have a telegram from the Grand Interna-
tional Brotherhood of Locomotive Engineers, which I think
ought to be read and put in the Recorp, and I have about a
hundred others, which I will ask some one to relieve me of. I
send them to the desk to be filed.

The VICE-PRESIDENT. Is there objection to the request
made by the Senator from Ohio? The Chair hears none, and
the Secretary will read the telegram.

The Secretary read as follows:

[Telegram.]
MeMrHIS, TENN., May 10, 1906.
Josern B. FORAKER
Benate Chamber, Washington, D. C.:

1 am authorized by the Grand International Brotherhood of Locomo-
tive Engineers’ convention to say that we earnestly protest against the
adoption of the Senate amendment that discriminates against the fssu-
ing of transportation to grand officers of the different railroad organi-
zations who are-employed by the employees in the different classes of
raflroad service and also aga the restriction of the issuing of trans-
portation to the families of employees upon the different railroad sys-
tems, belleving that this is an unfair and unjust discrimination against
a class of worthy employees, and we hope that you will do all in your
gﬁ?'er to prevent the passage of this obnoxious amendment to the rate

¢ W. 8. SToxB, Grand Chief Engineer.

The VICE-PRESIDENT. The dispatches sent to the desk by
the Senator from Ohio will lie on the table.

Mr. McCREARY, I have received a number of telegrams on
the subject referred to similar to the one which has just been
rend. I will not ask that any of them be published in the
Recorp, but I simply make the announcement that I have re-
ceived those telegrams, and I hope we will have an opportunity
to rescind the amendment which was passed when the bill
comes into the Senate.

Mr. MORGAN. As all classes of persons interested in mat-
ters of this kind ought to be represented, and as I represent a
very large constituency who haye very little voice in the Federal
Government, I will send to the desk and ask to have read the
following dispatech.

The VICE-PRESIDENT. Without objection, the Secretary
will read as requested by the Senator from Alabama. :
The dispatch was read, and ordered to lie on the table, as
follows : '
[Telegram.]
Fours % Moy BIRMINGHAM, ALA., May 9, 1906.

United States Senate, Washington, D. C.:

Understand Senate committee considering resolution forbidding rail-
roads issulng free transportation employees families. This be great
hardship, and hope you will use your influence to defeat.

J. W. BRYAN,
President Brotherhood Railway Cooks.

.- Mr. GALLINGER. Mr. President, during the pendency of

the railway rate bill I have received just one letter from a citi-
zen of New Hampshire concerning it, and he is a man who
keeps a little country store and finds fault because an express
train does not stop to take a guarter of beef to the Boston mar-
ket for him when another frain comes along two or three hours
after and accommodates him. 8o from my experience there is
x}: an overwhelming demand for this legislation in New Hamp-
re.

In the matter of the employees of the railroads, who want
about 4,000,000 people granted the privilege of free passes, I
have received just onme telegram. I presume it is from a New
Hampshire man. It is dated Memphis, Tenn., and I think he
is attending a convention at that point. I will simply send it
to the desk without reading.

The VICE-PRESIDENT. The telegram will lie on the table.

Mr. GALLINGER. I should think it very probable if the
rate bill lingers much longer in the Senate, I may receive addi-
tional telegrams, as this seems to be an infectious disease.

Mr. FRYE. Mr. President, I received a telegram-:from the
president of a railroad company, saying that this legislation
excluding the employees and their families would be detri-
mental both to the railroads and to the employees; that the
present privilege which they enjoy gives them contentment, and
it is regarded as a great boon; that they are more faithful in
the service than they would be without it, and he thought it
was a very decided mistake to make.

I think in the amendment adopted there was another mistake
made equally great. It applied to attorneys exclusively em-
ployed by railroads. That would only apply to a very few attor-
neys in the United States. It would not apply to any loeal
attorney, and the attorneys who are exclusively employed by a
railroad have but little, if any, occasion to travel on the road.
They are in their offices attending to the general business of the
railroad and are not traveling, while the local attorneys are
called upon to travel every few days to look after affairs about
disasters and all that sort of thing. I think those two mistakes
were made in that amendment, and when the amendment is
before the Senate I hope some one will correct the mistnke, 1f
no one else does, I will try to do it myself.

Mr, BEVERIDGE. I send telegrams to the desk, not to have
them read, except the one swhich I have indieated.

The VICE-PRESIDENT. The Senator from Indiana re-
quests the reading of a dispateh. Without objection, the Secre-
tary will read it.

The telegram was read, and ordered to lie on the table, as
follows :

[Telegram.]
PRINCETON, IND., May 10, 1906,
Senator A. J. BEVERIDGE, E
Washington, D. O.

There are 600 railroad loyees here who want the pass amendment
modified so as to include lies of employees ; -otherwise great hardship
will result to rallroad men.

M. W. FIELDS,
Attorney Southorn Railroad Company.

Mr. WARREN. Mr. President, following the subjeet touched
upon in these telegrams and the remarks by the Senator from
Maine with reference to the attorneys of railroads, it is very
necessary, in my opinion, that there should be an amendment,
if that part of the bill is’to stand, permitting the owners and
care takers of live stock to be passed from their homes to the
point of shipment and on the freight trains with the stock fo
the point of delivery and back to their homes as has always
been the practice.

There should be no objection to such an amendment, if the
railroad companies are willing to pass on freight trains, ete.,
with live stock, the owners and the necessary men in charge
of same, because it insures more humane treatment en route and
a better condition of live stock in arriving at destination for
slanghter.

Nearly all live stock is shipped throngh more than one State
to reach the markets for slaughter, a large portion of it coming
from the western country, going to Missouri River points or to
Chicago. The railroads, in making up freight charges on live
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stock, have really included the expense of carrying the men in
charge. But under the proposed law, unless an amendment
like the one proposed is adopted, they can not put these men on
the bills of lading or pass them with the stock, nor from the
stock tender's residence to and including point of shipment and
point of delivery—that is, from his home, the round trip, back
to his home, without collecting regular fare. While it is true,
techrically speaking, that railroads are compelled to receive,
convey, and deliver live stock without the owners or agents
attending them, etc., for loading, unloading, and caring for the
stock en route, yet it is a common interest for the railroads,
instead of carrying their own men under salary, to carry the
owner or his men free without payment for service, the owners
being willing to contribute the service of their men and includ-
ing board and incidental expense, excepting only transporta-
tion for the sake of better treatment for the stock. The public
is much better served, in that the live stock is more carefully
loaded and unloaded and arrives at destination in a less bruised
‘or fevered condition.

Thus both parties ought to desire the continuation of the
present practice. Owners of live stock can not afford, in addi-
tion to the regular freight charges, wages of men, board, etec,
to pay fares when riding over freight trains, as they do in one
direction at least with the stock. Nor have we any reason to
believe that the railroads will reduce the freight charges suffi-
clently to cover the fares if paid under the proposed law.

There practically has been no misuse or abuse of this trans-
portation, since it is individual and nontransferable. It has
been granted by all railroads alike, and hence does not tend to
favoritism or diserimination, and of course causes no criticism
and does no one an injustice. a

T shall offer such an amendment at the proper time, if it is
not offered by others, in the following words:

Or to owners and care takers of live stock when traveling with such
gi?ic‘!:é r;r when going to point of shipment or returning from point of

Mr. BEVERIDGE. I desire to know whether or mnot it is
proper at this time fo offer an amendment or to serve notice
that I will offer an amendment to the amendment intended to
be proposed by the Senator from Texas [Mr. CurBerson]? If
so, I desire to present such an amendment at this time.

The VICE-PRESIDENT. The amendment ean be presented
at this time. d

Mr. BEVERIDGE. Then I desire to give notice that I will
move to amend the amendment which is intended to be proposed
by the senior Senator from Texas, when he offers such an
amendment, as follows: Add after the word “ dollars,” on line
11, the amendment as proposed in the print, the following, which
I read, because I think I can read it better than the clerks:

Provided, That said carrier of Interstate commerce may, by arrange-
ment with other carriers of interstate commerce, provide for free trans-
portation of its bona fide employees and thelr families over the lines of
such other carriers in connection with sald free transportation over the
lines of the carrier providing said free transportation.

Mr. TILLMAN. Mr. President

Mr. SPOONER. Mr. President, I simply rise for the purpose
of saying that not anticipating this eruption of telegrams, I left
fifty or seventy-five at home.

I voted against the amendment offered by the Senator from
Texas [Mr. CunsersoN] for the reason that it deprives railway
carriers of the right to give passes to the families of their
employees. I could see nothing whatever to justify that restrie-
tion. It destroys a practice which has existed for a great many
years and to which I think employees are fairly entitled, and I
do not think they should be deprived of it. Under that amend-
ment

Mr. LA TOLLETTE. Mr. President——

The VICE-PRESIDENT, Does the senior Senator from Wis-
consin yield to his colleague? '

Mr., ALDRICH. Mr. President, I rise to a question of order.

The VICE-PRESIDENT. The Senator from Rhode Island
will state his question of order.

Mr, SPOONER. Why does the Senator raise a point of order
against me, when he has sat here quietly through all this debate?

Mr. ALDRICH. I am trying to raise it on everyone so far as
I can. My point of order is that this discussion is not now in
order.

Mr. SPOONER. It will be in order when the bill comes be-
fore the Senate.

The VICE-PRESIDENT. The Chair sustains the point of
order. Are there further bills or resolutions to be introduced?

Mr. DICK. I send to the desk, not to be read or printed,
telegrams of like character as those already received, to be
noted in the Recorp simply as petitions are noted.

The VICE-PRESIDENT. Is there objection to the request
of the Senator from Ohio?

There being no objection, the telegrams were ordered to be
noted, and‘to lie on the table, as follows:

A telegram from the Order of Railway Conductors of Cleve-
land, Ohio; and '

A telegram from the Grand International Brotherhood of
Locomotive Engineers of Memphig, Tenn., remonstrating against
the adoption of the amendment to the railway rate bill pro-
hibiting the issuance of free transportation to bona fide em-
ployees and their families.

Mr. TILLMAN. I desire to introduce certain telegrams in
thetggrm of petitions similar to those which have been pre-
sented.

There being no objection, the telegrams were ordered to be
noted, and to lie on the table, as follows:

Telegrams from citizens of Columbia, Greenville, Charleston,
Winnsboro, Florence, and Timmonsville, all in the State of
South Carolina; of Garrett, Ind., and of Chicago, Ill., remon-
strating against the enactment of legislation to prohibit the
issuance of passes to railroad employees and their families.
IM;& ?’I‘ILLMAN. Mr. President, is the morning business
clos

The VICE-PRESIDENT. It is not closed.

[Several bills were introduced, which appear under their
proper heading.] J

Mr. TELLER. Mr. President, I do not wish these telegrams
put in the Recorp, but I should like to send them to the desk
igddsay that T have received a great many more of the same
T,

There being no objection, the telegrams were ordered to be
noted, and to lie on the table, as follows:

Telegrams from the International Association of Machinists
of Denver, Colo.; from the officers and members of Local Divi-
sion No. 20, Brotherhood of Locomotive Engineers, of Pueblo,
Colo., and from the officers and members of Local Division No.
541, Brotherhood of Locomotive Epgineers, of Denver, Colo.

Mr. BACON. Mr. President, I have received six or eight
dozen of these telegrams, which I now present.

There being no objection, the telegrams were ordered to lie on
the table, as follows:

Telegrams from E. M. Smith, of McDonough, Ga.; of A. C.
Smith, of Selma, Ala.; D. H. Hopper and M. J. Burke, of At-
lanta ; L. O. Swain, C. P. Weekly, T. J. Russell, of Atlanta ; Law-
ton & Cummins, of Savannah; J. D. Hermann, of Eastman;
W. D. Kiddo and W. C. Warrell, of Cuthbert; T. B. Dunbar, of
Macon ; Joseph B. and Bryan Cumming, of Augusta; G. W. War-
wick, of Smithville; A. G. and Julian MeCarry, of Hartwell:
J. W. Whidlen and A. G. Jennings, of Macon; De Lacy &
Bishop, of Eastman; J. I. Hall, of Macon; Dorsey Brewster,
Howell & McDaniel, of Atlanta; T. 8. Moyes, of Savannah;
W. A. Winburn, of Savannah, 8. F. Parrott, of Macon; Shumate
& Maddox, of Dalton; H. Sterling, of Macon; J. D. Hudson, of
Americus; N. E. Harris, of Macon ; T. B. Cabiness, of Forsythe;
A. 8. Bussey, of Wrightsville; Bennett & Conyers, of Bruns-
wick ; J. Randolph Anderson, of Savannah; C. E. Battle, of Co-
lumbus; Thomas K. Scott, of Augusta; John B. Little, of At-
lanta; C. R. Faulkner, of Dalton; Fermon Barrett, of Toccoa ;
W. H. Harris, of Fort Valley; Homer Dickinson, of Macon;
Simon W. Hitch, of Waycross; J. B. Burnside and C. P. Mec-
Launghlin, of Hamilton; John H. Welsh, of Atlanta; George E.

-Florence, of Augusta; R. L. J. Smith, of Jefferson; W. A.

Woodall, of Atlanta; Oscar J. Coogler, of Jonesboro; M. H.
Sandwich and B. L. Tysinger, of Thomaston; A. C. Brown, of
Commerce ; R. B. Edwards, of Eastman; W. P. Cole and H. L. D.
McPherson, of Carrollton; B. T. Brown, of Atlanta; King &
Spalding, of Atlanta, and J. J. Strickland, of Athens, all in the
State of Georgia.

The VICE-PRESIDENT. The morning business is closed;
and the Chair lays before the Senate the unfinished business.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 12987) to amend an act entitled
“An act to regulate commerce,” approved February 5, 1887, and
all acts amendatory thereof, and to enlarge the powers of the
Interstate Commerce Commission.

Mr. SPOONER. Now, Mr. President, without being subject
to thé point of order by the Senator from Rhode Island, I in my
own right will finish what I was about concluding.

Under the amendment offered by the Senator from Texas this
might very well happen, and it illustrates the injustice of the
restriction. If an engineer staying at his post in time of dan-
ger to save a train load of passengers is mortally wounded, his
wife and children could not get to his bedside by the courtesy
of the company which he serves and to whose interest, as well
as the public interest, he had been faithful, but they wogid be
obliged to pay their fare.

If there is a band of men in the United States entitled—their
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families as well as themselves—to the consideration of their
employers, it is the railway train men, who are faithful, de-
voted, brave, and patient. It is a rare thing, Mr. President, for
one of them to be found shirking his duty.

I voted against this amendment because my colleague had
offered an amendment which in this respect seemed to me infi-
nitely more just to the railway men of the country, and when
the time comes——

Mr. LA FOLLETTE. Mr. President—

The VICE-PRESIDENT. Does the senior Senator from Wis-
consin yield to his colleague?

Mr. SPOONER. I do.

Mr. LA FOLLETTE. The amendment which I had proposed
to offer

Mr. SPOONER. I referred to that.

Mr. LA FOLLETTE. Requires a little further amendment in
order to meet objections which have been raised here this morn-
ing, and at the appropriate time (I would do it now if it counld
be done) I should like to offer that amendment for consid-
eration. 5

Mr. FRYE. Will the Senator from Wisconsin yield to me one
moment?

Mr. SPOONER. Yes. .

Mr. LA FOLLETTE. It would relieve many Senators from
having to respond to a large number of telegrams and letters
which will continue to pour in upon us. I think the matter
could be settled here in fifteen minutes if a proper provision
is presented, and it could be done by unanimous consent.

Mr. FRYE. I wish to say for the information of the Senator
from Wisconsin that when the bill is in the Senate it will be
open to amendment.

Mr. LA FOLLETTE. I understand that.

Mr. FRYE. And having been agreed to now, it is not open
to amendment.

Mr. LA FOLLETTE. I understand that. 1 was precluded
from offering the amendment at the proper time in Committee
of the Whole, because I chanced to be off the floor when the
last line of section 1 was under consideration, and we passed
the point when I could have offered the amendment. I shall
offer it in the Senate whenever we take the bill up for considera-
tion there. :

The VICE-PRESIDENT. The Chair will state that there is
no pending question before the Senate.

Mr. SPOONER. I can make one in a minute, if that is nec-

essary.
The VICE-PRESIDENT. The Chair will entertain a ques-

tion.

Mr. SPOONER. 1 yield to the Senator from Iowa, who will
offer an amendment.

Mr. ALLISON. Mr. President, to relieve the situation in
many ways, I hope, as respects this matter, I now move, on page
2, line 5, to strike out the words * and fairly remunerative.”

The VICE-PRESIDENT. The Senator from Iowa proposes
an amendment, which will be stated by the Secretary. The
Senator is reading from the printed copy of the amendments as
prepared by the Senate?

Mr. ALLISON. I am not reading from the bill.

The VICE-PRESIDENT. The amendment will be stated.

The SEcRETARY.  On page 10 of the bill, in lines 20 and 21,
strike out the words “ and fairly remunerative ” after the word
* reasonable.”

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Iowa,

Mr. ALLISON. Now, I ask the Senator from Wisconsin to
yield to me for just one moment.

Mr. SPOONER. Certainly.

Mr. ALLISON. I desire to say at this time, Mr. President,
that I have also received many telegrams on this subject. I
was afraid I would not be able to make that statement unless I
embraced this opportunity. I am in sympathy with the tele-
grams as respects those who are employed by the railroads.

Mr. SPOONER. Mr. President, continuing my observations
for one moment only——

Mr. BEVERIDGE. Mr. President——

The VICE-PRESIDENT. Does the Senator from Wisconsin
yield to the Senator from Indiana?

Mr. SPOONER. I will, in one moment.

1 had two purposes in view in addressing the Chair upon this
subject, one was to explain why I voted against the amendment
proposed by the Senator from Texas [Mr. Cursersox] which
was adopted. I am opposed to the granting of railway passes
to Members of Congress, to public officials, and to the general
publie, but I think the line should be drawn as has been here
suggested. Second, I wanted to say a few words in support of
the justice of the jwoposition, which the Senator from Texas

has partly covered by a proposed substitute to his own amend-
ment, allowing railway companies to issue passes to their em-
Dloyees and the families of their employees as they always have
done. That is all.

Mr. CULBERSON. Mr. President—

The VICE-PRESIDENT. Does the Senator from Wiscon-
sin yield to the Senator from Indiana?

Mr. BEVERIDGE. Mr. President

Mr. LODGE. Mr. President, I have not spoken on this sub-
ject before.

The VICE-PRESIDENT. The Chair first recognized the Sen-
ator from Indiana [Mr. BEVERIDGE].

Mr. LODGE. I thought the Senator from Indiana had al-
ready spoken. :

Mr. BEVERIDGE. I have not spoken on this subject since
the bill was taken up this morning.

Mr. President, T merely rise to call the attention of the Sena-
tor from Wisconsin [Mr. SpooNer], and the attention of his
colleague [Mr. La Forierre] as well, to the fact that the Sena-
tor from Texas [Mr. CurLsersoN] on yesterday remedied the
defects to which all these telegrams call attention, except in one
particular, and that this morning I have given notice of an in-
tention to move an amendment to his amendment, when he shall
offer it, to still further completely remedy the defects to which
these telegrams call attention. I ecall the attention of the senior
Senator from Wisconsin to the fact, and also call the attention
of his colleague to the fact, that the Senator from Texas has
modified his amendment so as to include railway employees and
their families amongst those to be entitled to receive free trans-
portation; and this morning I have moved an amendment to
provide that the carrier may provide for interchangeable trans-
portation, so that the employee of any carrier and the family
of that employee may be given free passes, not only over the
road of the carrier issuing the same, but over connecting lines,
which, I think, completely covers the defects which the tele-
grams have been complaining against.

Mr. CULBERSON. Mr. President—-

The VICE-PRESIDENT. Does the Senator from Indiana
yield to the Senator from Texas?

Mr. BEVERIDGE. I do.

Mr. CULBERSON. I thought the Senator had concluded.

Mr. NELSON. Mr. President, I rise to a point of order, that
the feature of the bill which is being discussed by Senators is
not now in order before the Senate.

Mr. BEVERIDGE. I—— ¢

Mr. NELSON. I think the guestion is on the amendment of-
fered by the Senator from Iowa [Mr. ArrisoN] and that we had
better adhere to that. When we take up this other subject, we
can then discuss it in order.

Mr. CULBERSON. I thought the Senator from Indiana [Mr.
BevEripge] had yielded the floor.

Mr. BEVERIDGE. I yield to the Senator from Texas.

Mr. CULBERSON. I desire simply to make a brief state-
ment about the matter that has just been considered.

Mr. BEVERIDGE. I yield to the Senator from Texas.

Mr. CULBERSON. Mr. Presideat:

Mr. ALDRICH. The Senator from Indiana can not yield to
the Senator from Texas for a statement. I do not understand
whether the Senator from Indiana holds the floor or the Senator
from Texas. s

Mr. CULBERSON. The Senator from Indiana yielded to me
for a statement.

Mr. BEVERIDGE. I yielded to the Senator from Texas.

The VICE-PRESIDENT. The Senator from Texas is recog-
nized.

Mr. CULBERSON. Mr. President, in view of the statements
which have been made this morning. I think it is proper to say
that when the amendment of the Senator from Ohio [Mr. For-
AXKER] was before the Senate the other day it Included three
propositions: A prohibition against the issnance of free passes;
a prohibition against the issuing of commutation tickets or re-
duced fares, and also a prohibition which might have been con-
struned, and which some of us did construe, as affecting loeal
questions in the South which we did not desire raised in the

- Senate. The object of my amendment was to confine the ques-

tion to the issnance of free passes only. In drafting that amend-
ment, as I did here in the Senate with a penecil very hastily,
although the words “ and their families” were written in in
pencil in some way they were stricken out, probably at the sug-
gestion of somebody, or probably inadvertently by myself, and
on yesterday I offered a substitute, after having entered the
motion to reconsider, and stated tbat, if the motion to recon-
sider were adopted by the Senate, I would offer the substitute
in lien of the amendment.

In addition to that, Mr. President, I desire to say, in view of
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the suggestion of the Senator from Indiana [Mr. BEVERIDGE],
that I intended to modify that further by adding:

Provided, That this provision shall not be constrned to prohibit the
interchange of passes for officers, employees, and members of the fami-
lies of employees.

Undertaking, if I ean, to cover—and it will be covered—abso-
lutely and thoroughly that phase of the question when the mo-
tion to reconsider comes up and this substitute which I have
proposed is taken up for consideration. >

Mr. CLAPP. Mr. President, I rise to a parliamentary in-

uiry. - '
i The VICE-PRESIDENT. The Senator from Minnesota will
state his parliamentary inquiry.

Mr. CLAPP. My inquiry is as to the sitnation, whether or
not it would be in order to grant unanimous consent for the
reconsideration of the amendment offered by the Senator from
Texas [Mr. CurseErsox]? I think there is no question, and
there is not a Senator in this rocom but realizes that the vote
by which that amendment was passed should be reconsidered.
We have got to meet the guestion at some time, and it will save
an immense amount of embarrassment, it seems to me, if it can
be disposed of now.

Mr. CULLOM. Mr. President, it seems to me that we ought
to go on in regular order. The Senator from Iowa [Mr. ArLi-
soN] offered an amendment a while ago which seems to have
been almost lost sight of.

The VICE-PRESIDENT. Replying to the suggestion of the
Senator from Minnesota [Mr. Crapp], the Chair thinks it is
competent for the Senate, by unanimous consent, to return to
any order that has been passed; but one objection would, of
course, prevent doing so. .

The question is on agreeing to the amendment proposed by
the Senator from Towa [Mr. ALLisoN].

Mr. DANIEL and Mr. OVERMAN. Let it be read.

The VICE-PRESIDENT. The amendment will be again
stated by the Secretary.

The SECRETARY. On page 10 of the printed bill, affer the word
“reasonable,” in line 20, it is proposed to strike out the words
“and fairly remunerative.”

The VICE-PRESIDENT. The question is on agreeing to the
amendment.

The amendment was agreed to.

Mr. ALLISON. I offer an amendment on page 11, line 5,
after the word “ prescribed,” to strike out the remainder of
the clause down to and including the word “ earrier,” in line 7,
and to insert in lieu thereof what I have sent to the Secretary's
desk.

The VICE-PRESIDENT. The amendment proposed by the
Senator from Iowa will be stated.

The SECRETARY. On page 11, line 5, after the word * pre-
seribed,” it is proposed to strike out:

Such order shall go into effect thirty days after notice to the car-
rier and shall remain in force and be observed by the carrier.

And in lieu thereof to insert the following:

All orders of the Commission, except orders for the payment of
money, shall take effect within such reasonable time and shall continue
in force for such pericd of time, not exceeding two years, as shall be
prescribed in the order of the Commission.

The VICE-PRESIDENT. The question is on agreeing to the
nmegalment of the Senator from Iowa, which has just been
stated.

Mr., LA FOLLETTE. Mr. President, I should like to inquire
of the Senator from Iowa why the limitation of two years is
placed upon the orders of the Commission changing the rate?

Mr. ALLISON. The bill as it now stands has a limitation of
three years. I should think that two years would suflice to
test the value of the order, and, of course, if it is a valuable
order, it will remain undoubtedly in process of execution by
the railroads themselves. I do not think it is a very important
matter; indeed, 1 have paid very little attention to this limita-
tion. Two years seem to me to be long enough.

Mr. LA FOLLETTE. If I understand the purpose of the
limitation, it is to annul the rate fixed by the Commission at
the end of the pericd of two years and leave the railroad com-
pany free to restore the old rate or any other'rate which it may
choose to fix. In order that I may be speaking to something,
Mryr. President, I will move——

The VICE-PRESIDENT. The Senator is in order in speaking
to the amendment proposed by the Senator from Iowa [Mr.
Arrison], which is pending.

Mr. LA FPOLLETTE. Well, Mr. President, I will move to
strike out the limitation of two years, which the amendment
makes upon the rate fixed by the Commission, to the end that
the Commission rate shall continue in force until the railway
company shows that it should be changed.

The VICE-PRESIDENT. The Senator from Wisconsin pro-

poses an amendment to the amendment of the Senator from
Iowa [Mr. Arrison], which will be stated.

The SECRETARY. After the word * time,” where it appears on
line 8 of the printed amendment of Mr. Arrisox, it is proposed
to strike out the words “ not exceeding two years;” so that if
amended it will read:

All orders of the Commission, except orders for the payment of
money, shall take effect within such reasonable time and shall continue
in force for such period of time as shall be prescribed in the order of
the Commission.

Mr. LA FOLLETTE. Mr. President, after the Commission
has made an investigation and determined that a given rate is
reasonable, that rate should remain in force until it is shown
to be an unjust and unreasonable compensation for the service
rendered. I know of no reason why such rate should expire
by limitation.

Mr. KENOX. Mr. President—

The VICE-PRESIDENT. Does the Senator from Wisconsin
yield to the Senator from Pennsylvania?

Mr. LA FOLLETTE. I do.

Mr. KNOX. Mr. President, I only rise to interrupt the Sen-
ator from Wisconsin because he says that he has never heard any
reason assigned for a limitation of the duration of the order of
the Commission. I am very glad to state to him that in the
original bill drawn by the Interstate Commerce Commission,
which they submitted to the Interstate Commerce Committee,
the suggestion of the Commission was that the order should only
last and be continued in force for one year; and the letters
addressed to the chairman of the committee, which I had the
opportunity of reading, which accompanied that bill, stated that
in the rapid changes in this country, and especially the changes
that affected transportation and conditions upon which transpor-
tation rates are predicated, the initiative of the railroad ought to
reattach every year. This amendment proposed by the senior Sen-
ator from Iowa [Mr. ArrisoN] extends it to two years. I should
favor two years, and I think it ought to stand at two years; but I
quite agree with the statement made by Mr. Knapp, the chair-
man of the Interstate Commerce Commission, in his letter
to the chairman of the Committee on Interstate Commerce, that
there ought to be a period when the initiative ought to go back
to the railroad company because of the changed situation which
affects the question of rates and the question of practice as well.

Mr. LA FOLLETTE. I submit, Mr. President, after this Com-
mission has gone over the ground, made an investigation, and
fixed a rate, it ought not to be set aside at the end of a two-year
period or at the end of any period unless that rate is found for
some sufficient reason to be such a rate as ought no longer to be
maintained. The Commission will be able to accomplish very
little in fixing rates if the Commission’s rates are to expire by
limitation and the railroad rates be restored without any reason
whatever for such change. I am very certain that the only
reason why the Commission ever suggested such a limitation in
the first draft of the bill which they proposed was because they
believed that they could not at the present time secure broad
and comprehensive legislation from Congress. If they could at
this time be clothed with authority to determine rates upon their
own motion, then, sir, I am sure they would not recommend a
time limitation upon the rates fixed by the Commission. If this
bill were amended in that important particular the Commission
would have full authority to revise a rate upon their own mo-
tion, if justice to the carrier or the publie required that it should
be done. Rate making by the Commission upon complaint only
will be a slow process at best. The work ought to stand, unless
there is some good reason for setting it aside. If there is good
reason for changing a rate once fixed by the Commission, it can
be made to appear upon investigation. §

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Wisconsin [Mr. La
Forrerte] to the amendment of the Senator from Iowa [Mr.
ALLisoxN].

The amendment to the amendment was rejected.

The VICE-PRESIDENT. The question recurs on the amend-
ment proposed by the Senator from Iowa.

The amendment was agreed to.

. .\J][\r. BAILEY. I offer the amendment which I send to the

The VICE-PRESIDENT. The amendment proposed by the
Senator from Texas will be stated.

The SEcRETARY. In section 4, page 11, line 9, after the word
* jurisdiction,” it is proposed to insert the following proviso:

Provided, however, That no order of the Commission shall be set
aside or suspended by any prellminary or interlocutory decree or order
of any court or judge.

Mr. BAILEY. Mr. President, in his message to Congress on
the 6th of December, 1904, President Roosevelt indorsed the
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principle and the purpose of this amendment in the most em-
phatic language. These were his words:

While I am of the opinion that at present it would be undesirable,
if it were not impracticable, finally to clothe the Commission with
general authority to fix railroad rates, I do belleve that, as a fair
security to shippers, the Commission should be vested with the power,
where & given rate has been challenged and after full hearing foumn
to be unreasonable, to decide, subject to judicial review, what shall be
a reasonable rate to take its place; the ruling of the Commission to
take effect immediately, and to obtain unless and until it is reve
by the court of review. The Government must.inlncreuingdegee. su-
pervise and regulate the wg)lgggs of the railways engaged in Interstate
commerce; and such ine gupervision is the only alternative
to an Increase of the present evils on the one hand or a still more
radical policy on the other, In my judgment the most important legis-
lative act now needed as regards the regulation of corporations is this
act to confer on the Interstate Commerce Commission the power to
revise rates and regulations, the revised rate to at once go into effect,
and to stay in effect unless and until the court of review reverses it.

It will be observed that the President was so deeply im-
pressed with the importance of maintaining the Commission’s
rate *“unless and until it is reversed by the courts” that he
urges it twice in the same paragraph. Indeed, sir, only a sin-
gle sentence separates his first from his second declaration, and
the important words in both are precisely the same. It must
have been a profound conviction that could lead a scholarly man
to repeat himself in such close connection.

In his speech delivered at Raleigh, N. C., on the 19th of Octo-
ber, 1905, the President restated his position on the railroad
question, and, while he modified it in another important respect,
he made no change whatever in this respect. Here is what he
said:

But, In my judgment, the most fmportant thing to do is to give
this administrative bodf power to make its findings effective, and this
ecan be done only by giving it the power, when complaint is made of
a given rate as being unjust or unreasonable, if it finds the complaint
proper then itself to fix a maximum rate which it regards as just and
reasonable, this rate to go into effect practically at once—that is,
within a reasonable time—and to stay in effect until reversed by the
courts.

In this statement the President abandons his first and sensi-
ble demand for an absolute rate and adopts the diangerous ex-
pedient of a maximum rate; but he still adheres witl tenacious
fidelity to his original insistence that the rate when once fixed
by the Commission should remain in effect “ until and unless re-
versed by the courts.”” Thus in a solemn message to Congress
and again in a carefully prepared speech he has recognized that
the only way in which the rate-making power of the Commission
can be rendered most effective for the publie protection was to
keep the rate of the Commission in effect until it is reversed by
the courts.

The President of the United States understands as well as
any fenator in this body, and he understands as well as any cit-
izen in this country, the difference between * suspending* and
“reversing” an order of the Commission. He knows as well
a8 I do—and I know as well as any living man can know—that
“ to suspend " is an intermediate process, while “ to reverse” isa
final determination of the case; and, therefore, when he de-
clared that the rate of the Commission should “stay in effect
until reversed by the courts,” he meant precisely what I am now
geeking to accomplish.

With these two recommendations before me, I had every right
to assume that an amendment designed to carry them into effect
would receive the President’s cordial and active support; and
yet recent events make it manifest that he has compromised
agnin with the opponents of this legislation, and has committed
both himself and his friends against a proposition which may be
fairly described as his own. He assured, and then he reassured,
his countrymen that he earnestly desires to keep the Commis-
sion’s rate in effect until it shall be reversed by the court; and
although I have found him an open and an easy way to reach
that result, he refuses to follow it

It must not be understood that in saying this it is my pur-
pose to withhold from the President of the United States the
credit to which he is justly entitled for this legislation. No
hope of a partisan advantage can restrain me from admitting
that, without his help, even this imperfect and insufficient bill
could have never become a law; but while I cheerfully make
that acknowledgment of his services, his best friends must
sincerely deplore that he did not keep his face set resolutely
against every effort to emasculate this bill. Whether he was
weary of the conflict and surrendered, as some mer charge, or
whether he yielded to the appeals for party harmony, as other
men believe, I do not pretend to judge. But whether it was the
one or the other, or whether it was neither or both, he will find
it difficult to explain to the American people why it is that he
has raised their hope so high and then has fulfilled it in such
slight degree.

Mr. President, I realize that the time for argument on this
question is over, and that nothing which can now be said will

change the vote of any Senator; but before it passes entirely
from our consideration I want to incorporate in the Recorp the
latest expression which I have been able to find from law
books on this subject. It is from a recent work—so recent that,
though I had purchased it on approval, I had not, for the want
of time, examined it, and it was called to my attention by a dis-
tinguished lawyer who formerly represented a Georgia district
in the House of Representatives. It is entitled * Federal Stat-
utes Annotated,” and consists of 10 volumes. The eighth and
ninth volumes are devoted to a consideration of the Constitu-
tion by sections, and in the eighth volume I find a chapter deal-
ing with the power of Congress to create inferior Federal courts.
I find that this work refers, just as I did in my speech, the power
to create these courts, not to the judiciary clause of the Constitu-
tion, but to that provision which authorizes Congress “ to consti-
tute tribunals inferior to the Supreme Court,” and lays down
the law as follows:

This section— ~ 3 w51t

After quoting the section to which I have referred—

This section delegates power to Congress to organize courts, and
therein delegates to Congress power both to authorize the lssue and to
suspend the issue of the writ of habeas corpus, because that is a judi-
cial writ, and the power to organize courts il::cludea the power of deter-
mining what writs they may issue, or not issue, from time to time;
hence it was necessary to place the restriction upon the power thus
delezated to Congress to legislate for the courts which is contained in
section 9, viz, that Congress should not, in so legislating, withhold from
them the right to issue the well-known judiclal writ of habeas corpus,
except, ete.

Mr. President, if the Congress possesses the power to prevent
a preliminary injunction suspending the Interstate Commerce
Commission’s order, surely it can not excuse itself for failing
or refusing to exercise that power to the follest extent. That
the injunctive power of the courts ought not to be heedlessly
or unnecessarily curtailed, I might freely grant without abat-
ing my support of this amendment. A controversy between two
individuals or a controversy between a body of individuals and
a corporation does not present the question which confronts
us here. In those cases there will have been no ascertainment
of the facts, no ecareful opinion rendered by a Government tri-
bunal, as in the case of a rate fixed by the Commission, to be
suspended without a due and full inquiry. The rate of the Com-
mission when once established becomes the law of the land,
and it is a monstrous proposition to allow inferior judges to
suspend the law of the land without a full and complete inquiry.

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Texas [Mr. BAmweY].

Mr. BERRY and Mr. BLACKBURN demanded the yeas and
nays, and they were ordered.

The Secretary proceeded to eall the roll.

Mr. SPCGONER (when his name was called). I have a gen-
eral pair with the Senator from Tennessee [Mr. CArRMAcK], and
therefore am not at liberty to vote. I understand if he were
present, he wonld vote “yea.,” If I were permitted to vote, I
should vote “ nay.”

Mr. WARREN (when his name was called). I have a gen-
eral pair with the senior Senator from Mississippi [Mr. Moxey].
1 do not see him in the Chamber. If permitted to vote, I should
vote * nay.”

The roll call was concluded.

Mr. TELLER. My colleague [Mr. PATTERSON] Is paired with
the junior Senator from Idaho [Mr. HEYBURN]. If present, he
would vote “ yea.”

Mr. SPOONER. The Senator from Ohio [Mr. Dick] is not
present, and if there is no objection, T will transfer to him my
pair with the Senator from Tennessee [Mr. Carmack], and will
vote. I vote *nay.”

The result was annoudted—yeas 23, nays 54, as follows: .

YEAS—23.
Balley Dubois Latimer Rayner
Ber Foster MeCreary Simmons
Blackburn Frazier McEner Stone
Burkett Gearin McLaur Teiler
Clarke, Ark le Martin Tillman

lay La Follette Overman

NAYB—34.
Aldrich Crane Hansbrough Penrose
Alger Culberson Hemenway Perkins
Allee Cullom Hopkins ettus
Abien Diilingn Ritisedge Platt
Anken am
Bacon . Dolliver Knox Scott
Beveridge Dryden Lodge Smoot
Brandegee Elkins Long Spooner
Bulkeley Flint McCumber Butherland
Burrows Foraker Millard Taliaferro
Carter Frye Morgan Warner
Clap Fulton Nelson Wetmore
Clark, Mont. Gallin Newlands
Clark, Wyo.
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NOT VOTING—12.

Burnham Depew He{bum Patterson
Burton Dick Mallory Proctor
Carmack Gorman Money Warren

So Mr. Bamrey's amendment was rejected.

Mr. CULBERSON. Mr. President, I offer what I send to the
desk as an amendment to the amendment. It is the part be-
tween the marked lines.

Mr. MONEY. Mr. President——

Mr. CULBERSON. I yield to the Senator from Mississippi.

Mr. MONEY. Mr. President, I wish to say that I was de-
tained in a committee room and did not get here in time to vote
on the proposition last voted upon. I should be glad to be
recorded. My pair is the Sepator from Wyoming [Mr. Wag-
ReN], and I ask unanimous consent of the Senate that I be
allowed to vote.
~ Mr. WARREN. In that case I ask that I be recorded, also.

Mr. GALLINGER. Mr. President, I raise the point of order
that under the rules the Senators can not be recorded.

The VICE-PRESIDENT. The vote having been announced,
under the rules the Senators are precluded from recording their
votes.

Mr. MONEY. Then I ask permission of the Senate to say how
I would have voted.

The VICE-PRESIDENT. The Senator from Mississippi.

Mr. MONEY. I would have voted “yea™ if 1 had been
present.

The VICE-PRESIDENT. The Senator from Texas [Mr. Cor-
BERSON]| proposes an amendment, which will be stated.

Mr. CULBERSON. As an amendment to the amendment of
the Senator from Iowa.

The VICE-PRESIDENT. The amendment of the Senator
from Iowa having been agreed to, the Chair is of opinion that
the proposed amendment of the Senator from Texas is not in
order at the present stage of the bill.

Mr. CULBERSON. Mr. President, it has not been agreed to;
and I offer this amendment to the amendment.

Mr. ALLISON. It has not been agreed to. I wish to modify
the amendment by inserting after the word * time,” where it
occurs the first time, the words “ not less than thirty days.”

Mr. ALDRICH. I understood that this amendment had been
agreed to.

Several SEnaTors. No!

The VICE-PRESIDENT. The Senator from Texas [Mr. Cur-
BERSON] rose to offer an amendment to the amendment of the
Senator fromi Iowa [Mr. Arrisox], and the only amendment
that has been proposed by the Senator from Iowa has been
agreed to. But the Chair now understands that the Senator
from Texas rose to amend an amendment which has not been
formally offered. The Senator from Iowa proposes the follow-
ing amendment——

Mr. ALLISON, Mr. President——

Mr. NELSON. I rise to a point of order.

The VICE-PRESIDENT. The Senator from Minnesota will
state his point of order.

Mr. NELSON. The amendment of the Senator from Iowa
was adopted, and we took up the amendment of the Senator
from Texas [Mr. BAtLEY].

The VICE-PRESIDENT. That is correct.

Mr. NELSON. That is the status of the case. Now, we can
not take up the amendment of the Senator from Towa without
reconsidering the vote by which it was agreed to.

Mr. ALLISON. Very well

Mr. CULBERSON. I rise to a point of order.

The VICE-PRESIDENT. The Senator from Texas will state
his point of order.

Mr. CULBERSON. The first amendment offered by the Sen-
ator from Iowa was adopted.

The VICE-PRESIDENT. That is correct.

Mr. CULBERSON. It was to strike out the words “and
fairly remunerative.” The other amendment, at the bottom of
page 310, has not been adopted.

The VICE-PRESIDENT. It has been agreed to.

Mr. CULBERSON. Then I offer the amendment I send to
the desk.

The VICE-PRESIDENT. Is it an amendment to the amend-
ment already agreed to?

Mr. CULBERSON. It is an amendment to that section, to
follow the amendment of the Senator from Iowa.

The VICE-PRESIDENT. If it follows the amendment and
is not an amendment to the amendment, it is in order.

Mr. CULBERSON. It is not an amendment to the amend-
ment. I offer it in any form, to get it in order.

Mr. CULLOM. I rise to a point of order.

XIL—418

The VICE-PRESIDENT. The Senator from Illinois will state
his point of order.

Mr. CULLOM. If the Senator means that the amendment to
strike out the words “ and fairly remunerative ” was not agreed
to, he is mistaken. i

Mr. CULBERSON. I stated the very opposite.

The VICE-PRESIDENT. The words “and fairly remunera-
tive " were stricken out upon a vote of the Senate.

Mr. CULLOM. Exactly. That is what I said.

The VICE-PRESIDENT. The Senator from Texas offers an
amendment. YWhere shall it be inserted?

Mr. CULBERSON. I am still of the opinion that the amend-
ment of the Senator from Towa [Mr. Arzisox], at the bottom
of page 310, has not been adopted, because the amendment of
my colleague was an amendment to that amendment.

Mr. BAILEY. Mr. President, that is a mistake.
an amendment to the bill.

Mr. CULBERSON. Very well. Then I offer the amendment
I send to the desk, fo follow the amendment offered by the
Senator from Iowa,

Mr. ALDRICH. Let it be reported.

The VICE-PRESIDENT. The Secretary will read the
ment proposed by the Senator from Texas.

The SECRETARY. On page 11 of the bill, at the end of line 9,
after the word * jurisdiction,” it is proposed to insert the fol-
lowing :

Provided, That if such rate so fixed by the Commission is in violation
of the rights of any party in interest secured by the Comnstitution of the
United States the party so affected may p against the Commis-
sion by appropriate proceedings in equity in any cireuit court of the
United States of competent jurisdiction to enjoin the enforcement of
such order and rate: Provided further, That In determining what is a

ust and reasonable rate no consideration shall be given fictitlous stock

ued by the ecarrier, or bonds or other obligations of the carrier,
issued In excess of the fair value of its property: Provided further,
That no circuit or other court of the United States, and no judge
thereof in vacation, shall annul, restrain, enjoin, or otherwise interfere
with the enforcement or operation of a rate and order establisbed and
made by the Interstate Commerce Commission provided for in this
act until a petition, declaration, bill of complaint, or other proper
statement of the cause of action is filed in said court or presented to
said judge in vacation and the Interstate Commerce Commission is duly
and legally served with a copy thereof at least ten days prior to any
action taken by the court or judge thereon and until said Commission
has had opportunity within said ten days to answer by proper plead-
ings and present testimony in like form as the complainants therein :
Provided further, That in such proceedings either party to the suit may
appeal immediately and directly to the Supreme Court of the United
States from the final decree therein, or from any interlocutory or pre-
liminary restraining order therein, whether granted during the term
or in vacation, by which the rate and order so established and made by
the Commission is enjoined in whole or In part: Provided further, That
said appeal must be taken within thirty days from the entry of such
order or decree, and sald case so appealed s{m} be advanced and take
precedence in the Supreme Court of all cases of a different character
therein : Provided further, That the cireult court, or the judge thereof,
or the Supreme Court, or any justice thereof, may direct that the final
decree or the interlocutory or preliminary restraining order, from
;vhlghl an appeal is taken, shall be stayed during the pendency of such

ppeal. g

Mr. BAILEY. Mr. President, inasmuch as the Senate has de-
clined to prt_event preliminary injunctions entirely, I sincerely
hope they will agree to prevent them until there is a hearing.
Of course I can not understand the principle which denies to
Congress the power to prevent them until the hearing, and
yet t'roncedes the power of Congress to prevent them until a
hearing. Why all this difference should be between “a” and
“the” is beyond my comprehension, but I certainly hope the
Senate will at least restrain the court some.

Mr. CARTER. Mr. President, lest my vote upon this amend-
ment should be misunderstood, permit me to say a word. I
believe that the Senate, without involving the question in as
exfensive verbiage as this amendment contains, will in due
_time provide that no interlocutory order shall be issued until
notice is given the Interstate Commerce Commission and a hear-
ing had upon the application for the restraining order or tem-
porary injunction. From the very beginning of this discussion
I have insisted, with proper regard for the bill, that amend-
ments should be confined to the narrowest possible scope.
This bill in the beginning was prepared with great care. The
first draft was made, I believe, by experts who had been
working with interstate-commerce traffic for years. Subse-
quently the bill was given most patient and long-continued con-
sideration in the Commitiee on Interstate Commerce in the
1Iouse of Representatives, approved by the Attorney-General
of the United States, after a thorough examination, and it is
approved, I believe, by a majority of this body.

It occurs to me, as it has occurred to me in the beginning,
that extensive amendments should not be encouraged. If aught
was needed to demonstrate the wisdom of that position, the
confused and confusing debate which cccurred in the Chamber
this morning on the antipass amendment of the Senator from

I offered

amend-
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Texas considered here anew, amidst a shower of protesting tele-
grams, should have furnished the Senate a demonstration that
its hands in open session had better be kept off any hastily
drawn amendment to the bill.

The amendment of the Senator from Texas was presented
with the best possible intent, but even with all the amend-
ments suggested to that amendment here this morning, in the
light of admonition from persons from Maine to California and
from the Lakes to the Gulf, it would still be a poor measure
if adopted. I am prepared to make a half dozen suggestions,
which I think the Senate will readily concede are founded
in good sound policy, to the amendment of the Senator from
Texas.

Now comes another amendment, extensive in verbiage, cov-
ering a variety of topics, no doubt, read for the first time
‘from the desk, and we are called upon to vote for it because,
forsooth, it contains the little virtue of providing that notice
shall be given and a hearing had before a restraining order
is issued. These points will be found carefully presented and
guarded in a brief amendment to be offered by the Senator
from Iowa [Mr. ALrisoN].

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Montana
yield to the Senator from Texas?

Mr. CARTER. Certainly.

Mr. CULBERSON. I call the attention of the Senator from
Montana to the fact that the provisions of the amendment pro-
posed by me have been before the Senate in various forms,
and the Senator will find the amendment printed, May 7, pages
984 and 285 of the printed pamphlet. It was here in ample
time for consideration by the Senate. .

Mr. CARTER. That reference furnishes but another evi-
dence of the virtue of the contention I have made from the be-
ginning. This bill in itself consists of 26 pages. We have pre-
sented for consideration to the Senate 320 pages of amendments,
besides additional amendments presented from time to time, not
included in this bound pamphlet. Will you tell me, I pray, what
sort of a bill this will be if these amendments, good, bad, and
indifferent, are adopted and attached to or injected into the bill?

Mr, President, the closer we adhere to the original text of the
bill the nearer we will be to procuring a logical piece of legisla-
tion, destined to accomplish the primary purpose, to wit, the
vesting of power in the Interstate Commerce Commission to
substitute a reasonable rate for an unreasonable rate. I shall
vote against this amendment because it is too extensive, covers
too many questions, and is calculated to confuse rather than
to strengthen the primary purpose of the bill.

Mr. NELSON. Mr. President, we all know that the Senator
from Iowa [Mr. Artisox] has been suffering from illness for
several days past. He is in the Chamber to-day for the purpose
of offering certain amendments which have been prepared by
him. I suggest to Senators that we allow this bill to be read
right along by sections, and that we all abstain from offering
our amendments for the time being, to the end that the Senator
from Iowa may offer his amendments and have them acted upon.
We can always go back to the bill, even if the whole of it is
read, and amend it in Committee of the Whole. I trust the
Senator from Texas will be good enough to withdraw, for the
time being, his amendment and allow the Senator from Towa
to offer his amendments.

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Texas [Mr. CULBER-

soN].

M]r. CULBERSON. On that I ask for the yeas and nays.

The yeas and nays were ordered ; and the Secretary proceeded
to call the roll.

Mr. PROCTOR (when his name was called). I again an-
nounce my pair on all votes on this measure with the senior
Senator from Florida [Mr, MALLORY].

The roll eall was concluded.

Mr., SPOONER. I again announce my pair with the Senator
from Tennessee [Mr. Carmack]. If I were permitted to vote
I should vote “ nay.”

The result was announced—yeas 29, nays 50, as follows:

YEAS—29.
Bacon Dubois McLaurin Simmons
Berry Foster Martin Stone
Blackburn Frazier Money Taliaferro
Clark, Mont. Gearin Morgan Teller
Clarke, Ark. La Follette Newlands Tillman
Clay Latimer Overman
Culberson MecCreary Pettus
Daniel McEnery Rayner

NAYS—00.
Aldrich Allison Brandegee Burnham
Alger Ankeny Bulkeley Burrows
Allee Beveridge Burkett Carter

lap) Foraker Kittredge Piles
(;!arE. Wyo. Frye Knox Platt
Crane Fulton Lodge Secott
Cullom Gallinger Long Smoot
Dick Gamble McCumber Sutherland
Dillingham Hale Millard Warner
Dolliver Hansbrough Nelson Warren
Ijryiien Hemenway Nixon Wetmore
Elkins Hopkins I’enrose
Flint Kean Perkins

NOT VOTING—10,

Balley Depew Mallor, Bpooner
Burton Gorman Pattergon ¥
Carmack Heyburn Proctor

So Mr. Cureerson’s amendment was rejected.

Mr. BACON. I offer an amendment, to come in after the
word “ jurisdiction,” at the same place as the amendment just
proposed by the Senator from Texas [Mr. CULBERSON].

The VICE-PRESIDENT. The amendment proposed by the
Senator from Georgia will be read.

The SECRETARY. On page 11 of the regular bill, at the end gf
line 9, insert: -

No rate or charge, regulation or practice, prescribed by the Com-
mission shall be restrained, set aside, suspended, or modified by any
interlocutory or prellmlnarf order or decree of the court unless upon
the hearing, after such full notice to the Commission as herein pre-
seribed, the same shall be considered and concurred in and ordered by
at least twodjudges residing in said hearlng. at least one of whom
shall be a ju % of the cirenit court of the United States or a circuit
justice of the Supreme Court of the United States.

Mr. BACON. Mr. President, I ask that the Secretary indi-
cate the page in order that Senators may turn to it.

The SECrRETARY. DPage 235 of the large pamphlet.

Mr. TELLER. Where does it come in the bill?

Mr. BACON. At the same place as the last amendment.

The SEcCRETARY. At the end of line 9, page 11, of the bill.

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Georgia [Mr. Bacox].

Mr. BACON. Mr. President, I think this is a very important
amendment, and I trust it may receive the careful consideration
of Senators. I am as anxious as anyone that there shall be no
improvident or hasty or ill-advised interference with any order
of the Commission fixing rates after complaint made. I desire
most earnestly that the orders of the Commission shall go into
effect and remain in effect unless the constitutional rights of
parties require that they be suspended. I was constrained to
vote against the amendment which prohibited under any cir-
cumstances the issuance of an interlocutory order or decree,
because, in my judgment, such a provision in this bill would be
unconstitutional, and so believing, under my obligation I could
not vote otherwise.

I will simply pause long enough to say that the ground upon
which I base mry conclusion as to the unconstitutionality of
such provision is not that the Congress has no right under any
circumstances to control and prohibit the exercise of the writ
or process of injunction. In my opinion there are some ecir-
cumstances where Congress can do so, and that in other circum-
stances it has no constitutional power to do so. 1 base my opin-
ion that Congress can not constitutionally do so in this particular
case upon the belief that Congress can not control and pro-
hibit the exercise by the courts of the process of injunction in
the proposed law, if that process of injunction is the only one
by the exercise of which by the courts the provisions of the
fifth amendment to the Constitution of the United States can
be made of force and effect. Unless this constitutional pro-
vision can be enforced by the courts it is simply a piece of waste
paper. I hold that Congress does not have the right, if that
is the only process of the courts by which the fifth amendment
can be made of force and effect, to destroy that only remedy
and thus nullify that most important and vital constitutional
provision. It is the duty of Congress to so legislate as to make
effective the provisions of the Constitution. I feel it due to
myself to state that much. If there is any other process by
which the courts can perfectly protect the citizen in the guar-
anties of the fifth amendment, I do not know what it is. Of
course I will not undertake to go into the argument or to
elaborate it. In my opinion Congress can prohibit the exercise
of the process of injunction when such prohibition is to prevent
its being used to imperil or destroy personal liberty or property
rights. I do not believe that Congress can prohibit the exercise
of the process of injunction when such exercise is essential for
the protection of personal liberty or of the rights of property
guaranteed by the Constitution.

I wish to direct the attention of the Senate, however, to the
provisions of the particular amendment I now offer.

Mr. ALDRICH. Will the Senator from Georgia permit me?

Mr. BACON. With pleasure.

Mr. ALDRICH. 1 make the suggestion to the Senator from
Georgia that Le offer his amendment to the amendment which
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the Senator from Iowa [Mr. Aruisox] is going to offer to the
next section. It is the same subject-matter exactly and covers
substantially the same ground.

Mr. BACON. The purpose I have in offering it now is that
the subject-matter has been brought to the attention of thes
Senate in the amendment we have just voted on, denying the
right to issue any preliminary injunction, and I desire that
this shall come in the same connection.

Mr. ALDRICH. The Senator from Iowa has already given
notice that he will offer an amendment to the next section cov-
ering the question of preliminary injunction, and I suggest to
the Senator, if it is equally agreeable to him, to offer his
amendment to that amendment.

Mr. BACON. I prefer to offer it here.

Mr. ALDRICH. All right.

Mr. BACON. Mr. President, there is undoubtedly a great
evil found frequently in the practice of the courts in the im-
provident grant of interlocutory or preliminary injunctions, and
it is intended in this very grave and important matter, as the
right is still to be exercised by the court, to throw around it all
possible safeguards, so that there shall be no hasty, no ill-
advised, no improvident grant of an injunction, and to guard
against the possibility—I use the word * possibility " because it
is the most extreme word—to guoard against the possibility of
any judge being influenced by any but the highest motives or
having the opportunity to act when influenced by any but the
highest motives in the administration of justice.

Mr. President, I ask Senators to consider carefully this ques-
tion. It is a well-recognized feature of the circuit courts of the
United States that more than one judge presides in the determi-
nation of questions. It is not a requirement of the law that
more than one shall preside in the consideration and determi-
nation of questions, but it is a provision in much wisdom which
permits and authorizes the consideration of questions by not
only two judges but by three judges sitting together upon the
cireuit bench.

Mr. President, that is not done as a reflection upon any one
judge or as an evidence of distrust in any.one judge. It is
done because it is recognized that in the multitude of counsel

“there is wisdom. It is done for the same reason that we put
nine judges upon the Supreme Bench, not that there is distrust
of any one of the nine, but that in the consideration of the grave
questions which must necessarily come before that court there
shall be the advantage to be gained in the coming together of a
number of minds in the consideration of the same question.
And further, if there is a question of grave doubt and difficulty
where men may differ, that there may be among so large a num-
ber of judges the opportunity for a majority to decide aright.

Mr. President, I beg that Senators will consider this situa-
tion. Here is the very gravest of questions, one of the most far-
reaching. Under the law as it now exists, any district judge
in the United States is authorized to exercise circuit court pow-
ers. With the right to pass upon the question of a preliminary
injunction, in the absence of some such provision as this it will
be competent for any district judge in the United States to ar-
rest the order of the Commission by an interlocutory order or
decree.

This provision does not simply ask that more than one judge
shall be called upon and shall concur with the judge before an
interlocutory decree can be issued, but it provides that at least
one of them shall be a ecireuit judge of the United States. In
other words, it ean not be done even by two district judges.
It may be done by one distriet judge and one circuit judge, or
one circuit justice of the Supreme Court of the United States.
Under our system the judges of the Supreme Court of the
United States exercise circuit court powers and sit on the c¢ir-
cuit court. Therefore the amendment provides that before an
interlocutory order or decree may issue there must be two
judges who shall concur in the order, and that at least one of
them shall be a circuit judge or a circuit justice of the Supreme
Court of the United States. -

Mr. FULTON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from Oregon?

Mr. BACON. With pleasure.

Mr. FULTON. I call the attention of the Senator from
Georgia to the fact that under the amendment proposed by the
Senater from Iowa it will require that three judges shall sit
and hear the application for an injunction under the expedi-
ting act.

Mr. BACON.
three.

Mr. FULTON. I ask the Senator if he does not think it
better really to place it under the expediting act by an inde-

I have no objection to the number being made

pendent provision?

Mr. BACON. But the expediting act is not the law under
which the interlocutory decree will be issued.

Mr. FULTON. The amendment of the Senator from Iowa
proposes to apply it.

Mr. BACON. On what page is the amendment to which the
Senator refers?

Mr. FULTON. On page 319, limes 9 and 10, of the latest
print of the amendments. The original text reads: k

The provision of an act to expedite the hearing and determination
of suits——

Mr. BACON. There is nothing said there about interlocutory
decrees.

Mr. FULTON. Yes; if the Senator will look at line 9:

Including the hearing on an application for a preliminary injunction,

The Senator would not want to require that all interlocutory
orders and decrees should be heard before three judges or even
two judges?

Mr. BACON. The amendment offered by me does not provide
that there shall be two for any and all jnterlocutory orders or
decrees, but does provide that there shall be two in all inter-
locutory orders or decrees which suspend the order of the Com-
mission. That is the scope of it.

Mr. FULTON. This provides that there shall be three.

Mr. SPOONER. Will the Senator allow me a moment?

Mr. BACON. Certainly.

Mr. SPOONER. I take it that was not intended to apply to
a great many orders made in the progress of an equity suit,
orders to take testimony and formal orders that ought not to
require three judges.

Mr. BACON. The provision does not call for anything of the
kind. It expressly limits this reguirement to the case of an
order suspending the order of the Commission. It does not go
any further than that. I will read it again for the Senator.

No rate or charge, regulation or practice prescribed the Commission
shall be restmine%e. s:%.u aside, etc? ’ Iy e

Mr. FULTON. What amendment is the Senator reading from?

Mr. BACON. I am reading from my amendment.

I hope Senators will not misunderstand that. The amendment
is in print before them, and it is limited in its scope entirely
to the restraining, setting aside, suspending, or modifyng any
rate .or charge, regulaton or practice made by the Commission
and does not refer in any manner to any other interlocutory
order or decree. It relates to them solely.

1f the Senator from Oregon will pardon me for a moment, he
calls my attention to the proposed amendment of the Senator
from Iowa [Mr. Arzzsox], which is found on page 318 of this
compilation, which I will read, and which will be offered by
him later. I read it for the purpose of ascertaining whether or
not it is true, as suggested by the Senator from Oregon, that
the provision which I seek to have incorporated is already in-
cluded in this proposed amendment. The amendment which is
going to be proposed by the Senator from Iowa, which is found
on page 318, is as follows:

Provided, That no Injunction, interlocutory order, or decree sus-
pending or restraining the enforcement of an order of the Commission
shall be granted except on hearing

Mr. LONG. That is not the amendment.

Mr. BACON. That is the one I was referred to.

Mr. LONG. It is on the same page, lines 9 and 10.

Mr. BACON. Oh, yes; “The provisions of an act to expe-
dite "

Mr. FULTON. Those are the lines to which I called the at-
tention of the Senator.

Mr. BACON. I beg pardon.

The VICE-PRESIDENT. The Chair is obliged to inform the
Senator from Georgia that his time has expired.

Mr. BACON. I am sorry that I was interrupted and that I
was not permitted to present in full the argument in favor of
the amendment.

Mr. DUBOIS obtained the floor.

Mr. ALLISON. Mr. President, I desire to reply briefly to the
suggestions made by the Senator from Georgia. Have I the
floor?

The VICE-PRESIDENT.
flcor.

*Mr. DUBOIS. I yield to the Senator from Iowa, but I do not
want to have his remarks taken out of my time.

The VICE-PRESIDENT. The Chair will recognize the Sena-
tor from Idaho next.

Mr. ALLISON. As I understand the amendment now pro-
posed by the Senator from Georgia, it is an amendment intended
to meet the sgituation as respects injunctions, and that question
is also met by certain amendments which I have proposed to
the bill. I believe that sufficient safeguards are thrown around

The Senator from Idaho has the
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these amendments, and that they are to be preferred really to
the amendment proposed by the Senator from Georgia.

The bill as it came to us from the House incorporated in its pro-
visions what is known as the * expediting act™ of February 11,
1903. 8o if we had not dealt with this question at all, the pres-
ent status of the law on that subject is such that all these appli-
cations for injunctions would have gone to the circuit court, and
there would have been three judges assigned to the hearing, as
I understand the expediting act of 1903.

Mr. TELLER. Yes; that is right.

Mr. ALLISON. Three judges would be assigned, two of
whom must be circuit judges. So if nothing had been done in
the Senate upon that subject, the bill as it came to us from the
House would have brought these preliminary injunctions under
the provisions of the expediting law of 1903, as I understand it.

Mr. STONE. Will the Senator allow me to ask him a ques-
tion for information?

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Sen:ator from Missouri?

Mr. ALLISON. I yield to the Senator.

Mr. STONE. As I understand it—and I ask the Senator if I
am correct in the opinion—the “ expediting act,” so called, will
not apply or be operative in any of these proceedings until the
Attorney-General shall file the statement that it is of public im-
portance, and so on, required by that expediting act.

Mr. ALLISON. That is true.

Mr. STONE. Suppose he does not do that?

Mr. ALLISON. He is required to do it by the bill under con-
sideration.

Mr. STONE. Absolutely?

Mr. ALLISON. Yes; it is made his duty to do it. Under
the bill as it ecame to us from the House it was assumed, at least,
that all the provisions respecting injunctions were already pro-
vided for; but now, to make it absolutely certain that there
could be no difference of opinion upon it, there is an amendment
inserted on page 10 whereby it is proposed to incorporate into
the IHouse provision these words:

The provisions of “An act to n-%gdite the hearin
of sunits in equity, etec.,” approved ehruary 11, 19
hereby, made applicable to all such suits.

Then the amendment proposed by the Senator from IHinois
[Mr. Currox] on my behalf the other day added the avords
“including the hearing on an application for a preliminary in-
junetion.” So there can be no question about the applieation
of this statute to these injunction proceedings.

I submit to the Senator from Georgia that the provisions in
the following pages in section 5 of the bill cover the entire case
of injunctions—preliminary, interlocutory, and otherwise—in
what I think a much safer way than is proposed by his amend-
ment, and it provides also for an appeal directly to the Su-
preme Court in these cases and for the expediting of the cases
in the Supreme Court.

Mr. BACON. I should like to ask the Senator from Iowa a
question, with his permission.

The VICE-PRESIDENT. Does the Senator from Iowa yleld
to the Senator from Georgia?

Mr. ALLISON. Certainly.

Mr. BACON. I am not at all anxious that my  particular
amendment shall be adopted.

Mr., ALLISON. 8o I understand.

AMr. BACON. All I whnt is the assurance from the Senator
that when we come to that provision which he says now covers
it, if necessary the Senator will be willing to insert either fwo
or three judges, as he may see fit, so as to make it beyond doubt
that there will be a requirement for either two or three judges
to concur in an order before an interlocutory decree ean be
issned restraining or setting aside or modifying the order of
the Commission. If I have that assurance from the Senator, I
will be content.

Mr. ALLISON. I understand that these provisions provide
for three judges, and if they are not so provided for certainly,
1 believe that that provision should be inserted.

AMr. BACON. Very well. With that assurance from the
Senator I am perfectly willing that it be passed until we reach
that peint in his amendment.

Mr. NEWLANDS. Mr. President—

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Senator from Nevada?

Mr. ALLISON. I will yield to the Senator from Nevada. I
¥yield, however, to the Senator from Idaho first.

Mr. NEWLANDS. I understand the Senator from Idaho
[Mr. Dupois] is to take the floor in his own right.

The VICE-PRESIDENT. The Senator from Idaho wishes to
take the floor in his own right.

Mr. NEWLANDS. I should like to call the attention of the

and determination
, shall be, and are

Senator from Towa to the fact that the aet for the expedition
of suits is only to be set in motion upon the application of the
Attorney-General.

Mr. ALLISON. Certainly.

Mr. NEWLANDS. When he files a certificate?

Mr. ALLISON. Certainly.

Mr. NEWLANDS. Whereas the amendment of the Senator
from Georgia absolutely requires two judges in every case.

Mr. ALLISON. Under this bill it is made the duty of the
Attorney-General to make that certificate on every occasion.

Mr. STONE. Where is that provision?

Mr. FULTON. On the same page—page 318,

Mr. ALDRICH. In lines 15, 16, and 17,

Mr. NELSON. Will the Senator from Iowa allow me to in-
terrupt him? I want to call his attention to these words in the
bill

Mr. ALDRICH. If the Senator will excuse me, I understood
the Senator from Georgia to withdraw his amendment,

Mr. BACON. No; I did not.

Mr. NELSON. 1 wish to call the attention of the Senator
from Iowa, if he will allow me, to the language of the bill which
makes it mandatory.

Mr. DUBOIS. Mr. President, I think I have the floor; and
I rise to address myself to the amendment of the Senator from
Georgia which is pending.

The VICE-PRESIDENT. The Chair understood the Senator
from Idaho to yield the floor to the Senator from Iowa.

Mr. DUBOIS. To the Senator from Iowa, not to other Sen-
ators.

The VICE-PRESIDENT.
to other Senators.

Mr. DIIROIS. 1 do not want to be discourteous, but as I
understand it the discussion is drifting away from the preposi-
tion to which I desire to address myself. The Senator from
Minnesota is now ealling attention——

Mr. NELSON. I was not taking the floor in my own right.
I simply rose to make a suggestion to the Senator from Iowa,
if he will allow me.

Mr. ALLISON. I will with great pleasure.

Mr. NELSON. I call his attention to this mandatory lan-
guage in line 15, on page 318 of the pamphlet amendments. I .
read it in response to the question of the Senator from Nevada
[Mr. NEWLANDS] :

It shall be the duty of the Attorn
f{]ﬁ) 3the certifieate provided for in sal

It is made the duty of the Attorney-General positively by the
bill as it came from the House to file that expediting request.
So it covers exactly what the Senator from Georgia aims at

Mr. ALLISON. Now I yield to the Senator from Idaho.

Mr. DUBOIS, Mr. President, I shall vote for any proposi-
tion to make it difficult for the courts to overturn the orders of
the Commission. I think the orders of the Commission should
stand until there is a final decree. 1 voted with pleasure for
the amendment offered by the junior Senator from Texas [Mr.
Bamey] which restrained the courts from enjoining rates fixed
by the Commission. I voted for the amendment offered by the
senior Senator from Texas [Mr. CurpersoN] as a second choice.
1 shall vote for the amendment offered by the Senator from
Georgia [Mr. Bacox], although we may find ourselves in great
difficulty when we multiply the number of judges who shall
hear the preliminary order or injunction.

There is one case that seems to have escaped the attention of
the lawyers of this Chamber. If we find such conditions now
as existed when this cause was heard, you will find it difficult
to get a decision from the court. The Joint Traflic Association,
having its offices chiefly in the southern district of New York,
was violating the interstate-commerce law in that by an ar-
rangement a majority of those railroads (32 in number) who
belonged to the association could fix a rate. The association
was to announce a rate on the 1st day of January, 1906. They
were enjoined, or attempted to be, by the United States attorney
for the southern district of New York from putting the rate
into effect -because they were violating the United States law
against “ pooling.” There are eight judges in that circuit, and
it was found when they went before Judge Lacombe for the in-
junction that he could not hear the case because he owned
stocks or bonds in one of the railroads; and it was also ascer-
tained that every one of those judges in the southern district of
New York was in the same predicament, save and except the
distriet judge in Vermont—Judge Wheeler. You could not have
gotten three judges in that situation to try the case. They
finally had it heard in the district court of Vermont before
Judge Wheeler, and he would not listen to the appeal and dis-
missed the suit of the Interstate Commerce Commission after

The Senator from Towa has yielded

-General in eve
expediting act

such case to
February 11,
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four days’ orsl argument and filed his decision dismissing the
bill on May 28, 1896. From that decision an appeal was taken
by the United States to the circuit court of appeals for the
second cirenit—i. e., New York City.

In the meantime Judge Lacombe had become qualified, be-
eause he had sold his stocks and bonds. That made him eligible
to sit. I presume that the other judge had become eligible on
the same account, because William J. Wallace and Henry E.
Lacombe, the judges, both sat, although both were disqualified
when the suit was brought, and they affirmed the decision of
the district judge in Vermont on March 19, 1897, but rendered
no opinion. (See 89 Fed. Rep., 1020.)

The United States, through United States District Attorney
Wallace McFarlane, then took the appeal to the Supreme Court
of the United States. In one year and nine months afterwards
the Supreme Court of the United States overturned both of the
inferior courts. (See 171 U. 8., 505.)

I am afraid that we may get into difficulty if we increase the
number of judges, although I shall vote for the amendment
offered by the Senator from Georgia. My opinion is that a
commission selected as I think this Commission will be, is more
apt to do justice to the shipper and the carrier than the courts,
and my opinion is that very little should be left to the courts
except as to the constitutionality of the law and as to whether
the Commission has exceeded its power in interpreting the law.

I do not know whether it is the general rule that judges all
over the United States are in the condition in which they were
in the southern district of New York, where they could not sit
on these cases, but I do know that we are the men who really
select the United States judges. There is scarcely one of us
who has not been instrumental in appointing a United States
judge. I have very great respect for them, but they are men
we select from among our political associates, and they do not
become greatly superior the moment that we have selected them.

If the Interstate Commerce Commission to be appointed
should be composed of shippers who have been injured by the
railroad ecompanies in the past, it would not be a fair com-
mission, nor would it be a fair commission if it should be com-
posed only of lawyers who have been in the employ of corpora-
tions; nor would it be a fair commission if it should be com-
posed entirely of railroad men. I imagine it will be selected
from all of these classes.

But I believe, on the other hand, that in the great majority
of cases the judges of the inferior courts are selected from
amongst lawyers who have been in the employ of corporations.
1 do not say they are dishonest. I do not mean to imply that
they are, for I do not believe they are dishonest or intend to be
partial; but their minds have run in those channels always,
which render them friendly to the interests of the railroads,
and they believe sincerely along certain lines which make them,
in my opinion, less fit to judge fairly and honestly between the
shipper and the carrier than would be this Commission.

This debate has been of great value, because it has demon-
strated that we are listening to public sentiment. We have put
many things into this bill which we would not have put into if
two years ago. My opinion is, it will be no more effective than
the Elkins law, and not much more effective than the present
interstate-commerce law; and, if it is not, then I believe the
people themselves will take charge of this whole subject and
own the railroads of the country.

Mr. TELLER. Mr. President, I have voted for two propo-
gitions recognizing the right of Congress to some extent, at
least, to control the deliberations of the courts upon these ques-
tions. I listened to the Senator from Georgia [Mr. Bacox],
who says that this amendment is very important. I presume
it is. But, Mr. President, it is not more important than the
amendment which the junior Senator from Texas [ Mr. BALEY]
offered, and not nearly as simple; and it is, in my judgment,
much more likely to get us into difficulty than that was, if we
anticipate any difficulty from that.

I think it is the duty of every man, whenever he thinks a
pending measure is unconstitutional, to vote against it. If I
had believed that the amendment of the senior Senator from
Texas [Mr. CureersonN] was unconstitutional, I certainly should
not have voted for it, for if the first amendment was unconsti-
tutional, in my judgment as a lawyer the second was; and if I
had believed the first was unconstitutional I should not be
able to vote for the amendment of the Senator from Georgia.

AMr. President, the Senator from Iowa [Mr. Arrisox] has sub-
mitted an amendment. If I believed that the Constitution of
the United States prohibited me from voting for the amendment
offered by the junior Senator from Texas [Mr. Barey], I should
not be able to vote for that amendment either. That amend-
ment is a recognition of our right to control the courts. We
have a law which now exists—though the Senator from Georgia

[Mr. Bacox] thinks it does not have anything to do with this
case—to which I wish to eall attention, which is the act of
February 11, 1903. If Senators will examine this bill, they
will find on page 17 that it proposes to incorporate that act for
all purposes into this bill, not verbatim, but it declares that it
is to be in all respects applicable 1o all the cases brought under
this proposed act. It will therefore become as much a part of
this proposed act as if it had been incorporated word for word
into the bill. That aect reads:

That in any suit in equity pending or hereafter brought in any cle-
cuit court of the United States under the act entitled “An act to pro-
tect trade and commerce against unlawful restraints and monopolies,”
approved July 2, 1800, “An act to regulate commerce,” approved Feb-
ruary 4, 1887, or any other acts having a like purpose that hereafter .
may be enacted, wherein the United States iz complainant, the Attor-
ney-General may file with the clerk of such court a certificate that, in
his opinion, the case is of general public importance, a eopy of which

shall be immediately furnished by such clerk to each of the circuit
judges of the circuit In which the case is pending.

That undoubtedly does give jurisdiction in a case brought
under this act to a court consisting of three judges. It is a spe-
cial court established for this very purpose by this act, and by
this act, putting the two together.

1 voted for the amendment offered by the senior Senator from
Texas [Mr. Cureerson]. I voted for it notwithstanding it con-
tained a provision which I did not like. I voted for it becaunse
I wanted to emphasize the fact that T believe the power exists
here to prevent an interlocutory judgment. I wanted to em-
phasize my belief that not only have we the power, but that this
bill will not be effective and will be of practically no value to the
people of the United States unless there is a provision put into
it limiting the right of a judge to issue an injunction whenever
he sees fit, or two or three judges, if there happen to be two or
three judges, to do so.

The Senator from Idaho [Mr. Dunpois] has just presented the
case. Everybody who has had anything to do with this question
and who has had any observation about what has been going
on knows just what the difficulty is. There is no question but
that in nine cases out of ten when a earrier finds fault with an
order of the Commission and complains to a judge, he will find
a judge who will issue a temporary injunction for him, or an
interlocutory injunction, more properly speaking, which will tie
up the ease from that time on until the expiration of the period
fixed in this bill, which the majority of the Senate persistently
declare shall not exceed two years.

Mr. President, there is not a lawyer in this country who does
not know that when a railroad goes into the United States cir-
cuit courts or when they go into the State courts, they employ,
as a rule, the best talent in the profession. They can prevent a
judgment for the time that you have fixed here that these or-
ders shall be enforced, for you have determined that that time
shall be two years and have voted down three years: and, I
presume, two years will be what will be finally provided for in
the bill.

Mr. President, I shall vote for the amendment of the Senator
from Iowa, and then I shall wonder, I shall look around with
surprise, when I see Senators, who are lawyers, who have voted
against the preceding amendments—I shall wonder, Mr. Presi-
dent, how they will reconeile their vote then with their votes
before, unless they shall put it on the ground that perhaps the
first measure was too drastic, and this is modified. or perhaps
they will find solace to their consciences in the faect that the
court is to consist of two judges, though ordinarily there is but
one. But under either of the motions which have been voted
down there would have been the same number of judges and the
same care and attention given to the question whether an in-
junction should be issued or not under this provision.

Mr. President, I have but little care as to what happens to
this bill. I have been anxious for the passage of a bill which I
believe would accomplish what the people of the United States
have demanded. I do not believe—and I will put myself on
record now—that this bill will do what the Chief Executive asks
you to do. I do not believe it will do what 90 per cent of the
American people want you to do, or what they believe it will
do. I am restrained here by the proprieties of the occasion from
saying some things which I should say in some other place; but
I do not believe that the friends of this kind of legislation are
giving direction here to this bill.

The bill will pass, Mr. President; it will become a law; the
people of the United States will be handed a “ gold brick,” in
the common language of the country, and after two or three
vears of effort to get redress under this bill they will find that
they have got to try it over again. It is possible that the peo-
ple will patiently submit to what they will believe is either
the incompetency of this body or its dishonesty—one or the
other—but I do not believe, patient and enduring as the pub-
lic generally are, that they will always submit and allow these
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great corporations to control not only the transportation of
the country, but, because they control the transportation of the
country, control also its polities. The day will come when this
Senate and the House of Representatives will be compelled to
pass a bill that will give to the people the relief which every
man here professes to believe they are entitled to.

The VICE-PRESIDENT. The question is on agreeing to
the amendment proposed by the Senator from Georgia [Mr,
Bacox].

M. BACON. On that I ask for the years and nays.

Tue yeas and nays were ordered; and the Secretary pro-
ceeded to call the roll. i

Mr. SPOONER (when his name was called). I again an-
nounce my pair with the Senator from Tennessee [Mr. CAg-
mAck].: If I were at liberty to vote, I should vote * nay.”

The roll call having been concluded, the result was an-
nounced—yeas 24, nays 52, as follows:

YEAS—24.
Bacon Culberson La Follette Newlands
DBe Daniel Latimer Overman
Blackburn Trubols MeceCreary Rayner
Clark, Mont. Foster MeLaurin Simmons
Clarke, Ark. Frazier Martin Stone
Clay Gearin Money Taliaferro
NAYS—52.
Aldrich Clack, Wyo. Gamble Nelson
Alger Crane Hale Nixon
Allee Cullom Ilansbrough Penrose
Allison Dick Hemenway Perking
Ankeny Dillingham Hopkins Pettos
Beveridge Dolliver Kean Piles
Brandegee Dryden Kittredge Platt
Bulkeley Elkins Knox Scott
Burkett Flint Lodge Smoot
Burnham Foraker Long Sutherland
“Burrows ‘rye MeCumber Warner
Carter Fulton Millard Warren
Clapp Gallinger Morgan Wetmore
NOT VOTING—13.
Balley Gorman Patterson Tillman
Burton Heyburn Proctor
Carmack McEnery Spooner
Depew Mallory Teller

So Mr. Bacon’s amendment was rejected.

Mr. ALLISON. I move—

Mr, TILLMAN. Mr. President

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Senator from South Carolina?

Mr. TILLMAN. Does the Senator from Iowa desire to move
an amendment to the same section?

Mr. ALLISON. I should be glad before leaving this sec-
tion:

Mr. TILLMAN. I desire to make a slight verbal ehange in
line 11, page 11, which, I think, will clarify the language and
be advisable. Mr. President, on page 11, line 11, I move to
strike out the words * shall publish and file” and insert the
words * in respect to; ™ then, in line 12

The VICE-PRESIDENT. The Secretary will state the amend-
ment proposed by the Senator from South Carolina.

The SECRETARY. In section 4, page 11, line 11, after the word
“ otherwise,” it is proposed to strike out the words * shall pub-
lish and file” and insert the words * in respect to.”

The amendment was agreed to.

Mr. ALDRICH. I should like to ask what is the other amend-
ment the Senator intends to propose?

Mr. TILLMAN. It is on the next line, to strike out the word
“and " and insert the word “ shall,” so as to complete the sen-
tence and make it run properly.

Mr. ALDRICH. I ask that the portion of the bill proposed to
ke amended be read as it will appear when amended.

The VICE-PRESIDENT. The Secretary will read as re-
quested.

The SECRETARY.
as follows:

Whenever the carrier or earriers, in obedience to such order of the
Commission or otherwise, in respect to joint rates, fares, or charges,
shall fail to agree among themselves upon the apportionment or divi-
sion thereof, the Commission may after hearing make a supplemental
order prescribing the portion of such joint rate to be received by each
carrier party thereto, which order shall take effect as a part of the
original order.

Mr. TILLMAN. This amendment is to correspond to the pre-
ceding changes in regard to the publication of joint rates.

The VICE-PRESIDENT. The question is on the second
amendment proposed by the Senator from South Carolina,

The amendment was agreed to. - .

Mr. TILLMAN. If the Senator from Iowa will permit me,
before we leave this section I want to move to strike out the
words at the bottom of page 11, lines 24 and 25, * provided no
reasonable or satisfactory through route exists,” and insert in

As proposed to be amended, it would read

lieu thereof the words “ such authority shall eftend to through
routes and joint rates for transportation partly by railroad and
partly by water.”

Mr. ALDRICH. That amendment is not a verbal change;
it changes the whole sense.

Mr. TILLMAN. I know it is not a verbal amendment. It
changes the sense, and I will give the reason for it if the Sen-
ator wishes me to do so.

Mr. AL_DRICH. That amendment will give rise to a good
deal of discussion, because it changes the whole provision in
regard to through routes in the House bill.

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Senator from South Carolina?

Mr. ALLISON. I yield; certainly. I have only one sug-
gestion further to make with reference to this section.

Mr. TILLMAN. I am perfectly willing that the Senator
should get through with his amendment to this section, and
then let me pnt my amendment in, or try to put it in.

Mr. ALLISON. I desire to move an amendment to correct
an omission that I intended to correct before leaving the matter.
I ask unanimous consent, in the amendment which was agreed
to, on page 11, line 5, to come in after the word * prescribe,” to
insert after the word * time,” where it first occurs, the words
“not less than thirty days.”

The VICE-PRESIDENT. The Senator from JTowa asks
unanimous consent to amend the amendment heretofore agreed
to on his motion. Is there objection? The Chair hears none.
The Secretary will state the proposed amendment,

The SecreTArRY. It is proposed to amend the amendment
agreed to, after the word * prescribe,” page 11, line 5, by insert-
ing after the word “ time,” where it first occurs, the words * not
less than thirty days.”

The amendment was agreed to.

Mr. TILLMAN. At the bottom of page 11, lines 24 and 25, I
move to strike out the words “ provided no reasonable or satis-
factory through route exists" and insert in lieu thereof *such
authority shall extend to through routes and joint rates for
transportation partly by railroad and partly by water.”

Mr. NELSON. That amendment was agreed to yesterday.

Mr. TILLMAN. The Senator is mistaken. We did not get
to this part of the bill yesterday. There was a preceding amend-
ment that had reference to water, but this is an entirely dif-
ferent matter.

The VICE-PRESIDENT. The Secretary will state the
amendment proposed by the Senator from South Carolina.

The SECRETARY. On page 11, lines 24 and 25, it is proposed to
strike ount * provided no reasonable or satisfactory through
route exists” and insert in lien thereof the words * such au-
thority shall extend to through routes and joint rates for trans-
portation partly by railroad and partly by water.”

Mr. ALDRICH. Mr. President——

The VICE-PRESIDENT. Does the Senator from South Caro-
lina yield to the Senator from Rhode Island?

Mr. ALDRICH. I will wait until the Senator gets through.

Mr. TILLMAN, I am going to explain why these words ought
to go in.

This is part of a provislon covered by lines 17 to 25, page 11, which
authorizes the Commission to establish through routes and joint rates
as a maximum to be charged, and to qyescribe the dlvisions of such
rates when the carriers fail to agree. he defect in this provision s
found in the addition, in llnes 24 and 25, of the words * provided no
reasonable or satisfactory through route exists.” This operates as a
bar to the compulsory establishment of an additional through route
which may be demanded and found reasonable. Such additional through
routes very frequently, If not generally, ought to be granted, for other-
wise comj{)etltlon between practicable reasonanble through routes is
denied. s the provision now stands, a through route may be estab-
lished where none exists, but, generally speaking, there is always at
least one through route. The most frequent subject of complaint is
discrimination between connecting lines, and however unjust such dis-
crimination against the nonfavored carrier or the public interest may
be, the proviso clause above mentioned operates to prevent relief—

I am reading from a memorandum furnished me by the Inter-
state Commerce Commission—

The Commisslon has very recently decided the case of the Enterprise
Traunsportation Company against certain trunk lines, and the declsion
shows a through route between the railroad trunk lines at New York
and the Fall River Line to New England, but a refusal to establish a
through route with the Enterprise Transportation Company, a water
line competing with the Fall River Line between New York and New
England. To avoid all question there should be inserted in place of
the words stricken out, as above indicated, the following: * Such
authority shall extend to through routes and joint rates for transpor-
tation partly by railroad and partly by water,”

Which are the words I have moved to insert.

Here is the case of this Enterprise Company, in which it is
ghown that an independent boat line is denied through routes
with the western railroads because the New York, New Haven
and Hartford road owns thie only boat line which reaches Fall
River except this one. Therefore competition between the West
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and New England, for instance, is prevented by the failure to

establish through routes, if they are demanded, with other lines.

In other words, there is a monopoly created, or is alrcm]y.in

existence, and an absolute denial of competition. One boat line

connects with the road. The other boat line is not allowed to
connect with the road, and is not given through rates.

Mr. ALDRICH. Mr. President, there should be no misappre-
hension as to the effect of this amendment. Under the bill as it
passed the House, the Interstate Commerce Commission had a
right to establish through routes and joint rates where no rea-
sonable through route exists. This proposes to strike out the
provision about reasonableness, and to allow the Commission
to establish through roufes anywhere in the United States with-
out reference to existing routes and without reference to
whether the people are accommodated by the existing route,
The question of through routes by rail and water is a different
question, and under the guise of providing for through routes
by rail and water the Interstate Commerce Commission is
suggesting to the Senate or dictating to the Senate that it shall
destroy the whole structure of this bill, so far as through routes
are concerned.

Mr. TILLMAN, Will the Senator permit me?

Mr. ALDRICH, 1 will yield to the Senator a little later.

Mr., TILLMAN. Unless the Senator has the floor, I can not
speak any more.

Mr. ALDRICH. 1 yield for a question.

Mr. TILLMAN. I should like to ask the Senator if he favors
a condition of monopoly by which an existing through route
shall maintain and control all the traffic, and deny other boat
lines an opportunity to secure some of the traflic by having
through routes established by the Interstate Commerce Com-
mission?

Mr. ALDRICH. I am entirely familiar with the case sug-

gested by the Interstate Commerce Commission through the
Senator from South Carolina. There is no monopoly and there
can be no monopoly of transportation between New York and
Providence and Fall River and the other points along the Sound.
The Fall River Line, or, rather, the New England Navigation
Company, which is a branch of the New York, New Haven and
Hartford Railroad, owns and operates three or four lines of
"steamers running to New London, Providence, Fall River, and
Newport. Well, Newport is part of one line. There are now in
existence at least two independent lines covering the same
territory, and there is nothing to prevent anyone who cares to
go into the business from to-morrow establishing a line or any
number of lines over that territory. There can be no monopoly
about it, and there is no monopoly.

We are asked to legislate for the whole country upon this one
case which the Interstate Commerce Commission has had before
it. I have no objection to inserting, after the words now in
the bill, the words *in relation to through routes by rail and
water; " but I do object to striking out the words * provided no
reagonable or satisfactory through routes exist,” so as to give
the Commission the power to establish through routes anywhere
it pleases throughout the United States, without reference to the
facilities which now exist.

Mr. TILLMAN. I should like unanimous consent, if the
Senate will permit, to insert in the Recorp the hearing and find-
"ing, No. 867, of the Interstate Commerce Commission in relation
to this matter, without regard to how the vote may be.

The VICE-PRESIDENT. Without objection, the request is
granted.

The matter referred to is as follows:

No. 867. In the matter of alleged unlawful discrimination against the
Enterprise Transportation Company by railroad lines leading from
New York City.

. Rallroad lines leading west from New York City make jolnt through

rates with the New England Navigation Company, controlling the

Fall River line of steamers, which plies between New York and Fall

River, Mass., and some other New England cities, and also controlling

other Important steamer lines operating on Long Island Scund. Such

joint rates apply In both directions between western and New England
golnts. The New England Navigation Company is owned and operated

y the New York, New Haven and Hartford Railrond Company. The

rail lines centering in New York and running westerly thereof refuse,

for stated business reasons, to make the like or any joint rating ar-
rangement with the Enterprise Transportation Company, a steamshi
line plying between Fall River and other New FEngland ints an

New E‘ork City, and in competition with the New England Navigation

Company’s Fall River line. This Fall Rilver line may, by reducing

rates on local traffie, force out of business the Enterprise Transporta-

tion Company, while obtaining a luerative and supporting business
from through traffic, and upon disappearance of such competition,
restore the former charges. The existence of the Enterprise Trans-
portation Company as a competitive factor Is of distinct value to the
ublic, and that existence may depend upon Its right to engage in

rough business, This investigation was made with the understand-

i that the Commission is without power to grant any relief, and no

oﬁnion as to whether the through-rating arrangement should be ex-

tended to the Enterprise Company is expressed:; but if the public is
to have the legitimate benefit of water competition, it Is evident that
authority should be provided to establish through routes between rall

and water carriers, or at least to prevent unjust diserimination by
rail ecarriers between connecting water lines.

[Submitted March 5, 1906. Decided April 5, 1908.]

Q&vld Whitcomb, for Enterprise Transportation Company. o
E, G. Buckland, for New England Navigation Company.
G. 8. Patterson, for Pennsylvania Railroad Company.
George F. Brownell, for Erie Railroad Company.
= R. D. Whiting, for Delaware, Lackawanna and Western Railroad
‘ompany.
Charles C. Paulding, for New York Central and Hudson River Rail-
road Company.
Frank H. Platt, for Lehigh Valley Railroad Company.

REPURT AND OPINION OF THE COMMISSION.
ProuTy, Commissioner:

The Enterprise Steamship Company, which plies between Fall River,
Mass., and New York City, recently filed an informal complaint with
the Commission, alleging that it desired to engage in the transporta-
tion of merchandise from Fall River to varlous western destinations-;
that In the course of such transpertation it would carry the freight to
New York and send it west from New York by rail: but that the rail
lines leading from New York declined to extend to it the same rates
which they applied to traffic of the same character from the same
point when delivered to them by its rival—the New England Naviga-
tlon Company. It appeared from an Inspection of our tariffs that
tl‘:c‘ac various rall lines published in connection with the New England
Navigatlon Company through rates from Fall River to western desti-
nations, and it seemed, therefore, that the complaint of the Enterprise
Company was really that such rail lines declined to enter into through
arrangements with it while doing so with its competitor. We accord-
Ingly advised the Eaterprise Company that the act to regulate com-
merce did not require rail carriers to form through routes with water
Hnes, and that, therefore, the Commission could make no order in the
premises even if the complaint were sustained; but inasmuch as the
subject is one of great practical imporgance, and since the amendment
of the act to regulate commerce was now under discussion, it seemed
suitable to Investiﬁate the cirenmstances surrounding this complaint
with a view to making some report for the general information of the
public. A proceeding of inquiry was, therefore, Instituted and the
various parties were heard. From the testimony taken upon that
hearing, In connection with various matters of ‘common knowledge,
and the rates on file with this Commission, the following facts appear:

The New York, New Haven and Hartford Rallroad Company has a
practical monopoly of transportation by rvail in that territory lying
south of the Doston and Albany Railroad and east of its own line from
South Norwalk to Pittsfield.” The New Haven Company has lines
which extend outside this territory, but within this territory it con-
trols all the steam rallroads of any consequence, excepting the New
London Northern, which extends north from New London, Conn., to
Brattleboro, Vt.

Many of the most important towns served by the New Haven Rail-
road are located upon the ocean, so that water transportation is readilf
avallable to many points. The most important of these cities are Provi-
dence and IFall River, but lines of steamers touch at almost all cities of
any importance upon Long Island Sound by which communieation is
had with New York City. It was necessary, therefore, for the New
Haven Company, in perfecting its transportation monopoly of the ter-
ritory covered by it, to control also the facilities of transportation by
water, especially between those towns and New York City, and in the
execution of Its glans it either established or acguired most of the
important steamship lines operating upon Long Island Sound. Thesa
different lines seem to have been consolidated into the New land
Navigation Company, which is owned and operated by the New Haven
Company, and which has In recent years handled most although by no
means all of the water transportation between these various points and
New York City.

The Enterprise Steamship Company is Incorporated under the laws
of Massachusetts and began business in June, 1905. It has a capital
stock of $400,000 which, it was stated, has been paid in. 1ts fleet con-
sists of three steamers, one of 800 tons burden and two of 1,800 ton:
the three being fitted for the transPortatlon of both passengers an
freight. Its steamers ply exclusively between Fall rﬁver and New
]{‘ort RCﬂiy' touching, however, Jamestown, which Is opposite New-

ort, R. 1.

= For some time past the regzular ]fassenger fare between New York
City and Fall River has been 33 during the summer and $2 during the
winter months. The Enterprise Company established at the outset a
rate of $1, which it has ever since maintained. Its representative
stated that in his judgment this rate was fairly compensatory for the
service and that his compn.ng was satisfied to do business on that basis.
The New Haven Company has reduced its passenger rate to $1.50 at
the present time between New York and IFall River. The testimon
did not show what the effect of this reduction was between New Yor
and interlor points, nor whether the Enterprise Company carried pas-
sengers for such interior points.

The principal traffic from Fall River to New York Is eotton plece
oods of varlous kinds, and for many ¥ears the rate apgl ied by the New
ingland Navigation Company to this trafiic has been 12} cen{s per 100
pounds. The Enterprise Company established a rate of 10 cents per
100 pounds at the outset, which has been since continued. The bulk
of the trapsportation by water from New York to Fall River is raw
cotton and various mill supplies, and the Enterprise Company fixed its
class rates and its local rate on raw cotton at 2 cents per 100 pounds
less thanm that previously prevailing by the New England Navigation
Company., It apq‘eared rom the testimony that these rates had been
continued by the Enterprise Company, and that the New England Com-
pany had not reduced its tariffs up to the time of the hearing. It fur-
ther appeared that under this adjustment of rates the Enterprise Com-
Fan obtained a considerable part of the strictly local business between
Fall River and New York. The general manager of that company testl-

fled that of ninety-two mills in Fall River his company was then doing
business with eighty-five.

Freight from New England can reach the Middle West by various
routes. It may go by the direct all-rail route or by the more ciren-
itous rall route through Canada. It may also be transported by water
from New England to some southern port, like Norfolk or Baltimore,
and from there taken by rail to its destination. In the latter case the
water line frequently pays and absorbs a local rail rate from the inte-
rior New England point to the seaboard. These competitive conditions
have given New England the same class rates and to a considerable
extent the same commodity rates as appfly from New York City.

Confining our attention to traffic originating at Fall River, it Is evi-
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dent that this may either be delivered to the New Haven Company for
shipment by its rail line or to some steamboat comgany for transpor-
tation by water. Since a comparatively small part of the freight traffic
from Fall River stops at New York as a final destination, and since a
comparatively small part of that traffic to Fall River originates at New
York as the point of origlnal production, it follows that the Enter-
gglse Steamboat Company, if it obtains any great amount of business

tween these polnts, must make arrangements with the rail and water
carrlers leading from New York as to the handling of this business
beyond that point. It seems to have been able to do this with water
lines leading from New York south, and the testimony indicates that
it exchanges at New York City considerable quantities of freight with
the Old Dominion riteamshi% ompany. The quickest service between
Fall River and the West is by boat from Fall River to New York and
by rail from New York. Large amounts of traffic move by this route
which in the past has been Exc!uslve]{ handled by the New Eng‘]ami
Navigatlon Company. The Enterprise Company, desiring to participate
in this bunsiness and also in business moving in the opposite direction,
has applied to the various rail lines asking for the same treatment
which they accord to the steamboat company of the New Haven road.

The rate from Fall River to Chicago on_ cotton piece goods Is 455
cents, and from New York City the same. When this trafic is brought
by boat from Fall River to New York and delivered to the rail carrier
a{ New York there are two services—the transportation from Fall River
to New York and the transfer at New York. The transfer charge is
ordinarily reckoned at 3 cents per 100 unds. The local transporta-
tion charge of the New Haven Company is 12} cents, but it was said by
witnesses for the Enterprise Company that the trunk lines allowed the
New Haven road 10 cents as its division. The transfer service is actu-
ally performed, sometimes Ly the New England Navigation Company
a.m; gometimes by the receiving raillroad com y, but in either case it
is paid for by that company ; that is to say, the railroad company which
receives the cotton piece goods from New England Navigation Com-
pany at New York In effect transports that traffic to Chicago for 42
cents, whereas If those goods were delivered to the same company at
the some place and under the same circumstances by the Enterprise
Company the railway company® would exact for its charge 55 cents per
100 pounds. This, of course, deprives the Enterprise Company of all
possivle opportunity of participating in that business.

The carriers gave various reasous for their refusal to join with the
Enterprise Company In these through rates. The Pennsylvania states
that its facilities are so congested in New York at the present time
that it is only with great difficulty that it can handle the traffic now
offered at that point; that if it received this traffic from two companies
instead of one, whether it took the traffic itself or whether the traflic
was delivered to it, more room would be required. The representa-
tive of that company further stated, in substance, that there was only
so much trafiic from Fall River of this character; that his company
could not hope to receive any more business if it jolned with the Enter-
prise Company, since what it received from that comPs.ny would be
subtracted from that amount which it was now receiving from the
New England Company, and that, since it could handle the traffic
better from one company than from two, he had declined to entertain

the Erogusltiun.

The New York Central stated that this business was not desirable;
that it had no arrangement with any steamboat line except the New
England Navigation Comtpany and that with that company its arrange-
ment only covered the four illgher classes. It further stated that it
wonld rather cancel its present arrangements with the New England
Navigation Company than extend them to the Enterprise Company.
It appeared, in the case of the New York Central, that the traffic was
delivered to it by team in New York City, where it was loaded into
its cars. No resson was suggested why that company would suffer
any Inconvenlence.if it handled traffic for the Enterprise Company
delivered to it in the same place and in the same manner.

The other companies, so far as they were represented by witnesses
at the hearing, did not claim that they were unable to handle the
traffic. Their slatements were to the eral effect that they pre-
farred to receive this traffic from the New Haven Company rail ;
that they only consented to handle it by water through New York as
an accommodation to the New England Navigation Company and their

trons, and that they did not desire to form this connection with the
Znterprise Company, ause they did not desire to Increase the amount
of this business which came from Fall Biver.lt')g' water.

The general situation seems to be this. e New Haven Com s
controls the greater portion of the traffic within its territory. ost
of this traffic, in the natural course of things, would go by the all-rail
rontes ; a certain amount of It may go by water to New York and from
there by rail. The lines leading from New York can receive this traffic
from the New Haven Com y either by rall or by water; Lhe,lv’ prefer
to receive it by rail. Att resent time the New Haven road is divid-
ing this business between all these different lines in a satisfactory
manner. forming a connection with the Enterprise Company they
would not increase the total amount of the traffic which thedy handle,
and they milght Introduce a factor which would become a disturbing
element in the present harmonious relations. They have nothing to
gain, and possibly might lose something by the change.

The Enterprise Company claimed that the refusal of the rail lines
to participate with it throngh business was the result of an agree-
ment between those lines dictated by the New Haven Company. The
only evidence tending to show this directly was the declaration of an
?gent of the Delaware, Lackawanna and Western d. The
Enterprise Com;i;m.ny. desiring to ship cotton tElece goods from Fall
River to Chadwick, N. Y., and understanding that the above railroad
company accorded to the New England Navigation Company a rate
from New York of 16§ cents, while its local rate was 25} cents, appiied
for the same reduced rate. This the agent refused, stating that his
company could only accord that rate to the New England Navigation
Company by reason of an agreement to that effect with the New Haven
Company. We could hardly find from the testimony that any similar
agreement with other lines exists, although such may be the fact: and
still less that there is any conspiracy among all these railroads to
aceomplish the thing complained of. It appears to us that the course
of these railway lines may be justifiable upon sound business principles
if the matter be examined solely from their standpoint.

How does the matter stand when examined from the view point of
the public? We have already seen that the Enterprise Company has
been of great benetit to shl{)pers and passengers using that line by
reducing the rates formerly in effect. he complainant concedes that
rates from Fall River to points in the West would not be reduced If the
Enterprise Company were accorded the through privileges which it
desires. Those rates are for the most part the same from New York
and Fall River to Chicago and points basing on Chicago, or which

take a tage of the Chicago rate. To reduce the rate from Fall
River would break down the whole scheme of rates. This does not
appear to be true of rates to points east of Buffalo and Pilttsburg,
which are generally less from New York than from F River.
very mnf cases, at least, the rate from Fall River to those points
would be less if the present local rate of the Enterprise Comp.-mlv were
added to the present division of the rail line from New York. It does
not appear whether a reduction would in fact result.

It was also said by the Enterprise Company that if that company
could engage in this traflic its patrons would have two lines and would
thereby secure more efficient service than otherwise. There was no
testimony before us as to the character of the service by either of
those steamship lines. It did apPear that the Enterprise Company
touches at ceritain wharves in Fall River, to which some of the mills
are peculiarly accessible, and that these mills find it to their advantage,
for this reason, to patronize that company rather than the New England
Company, and that it serves one town not directly served by its rival.
It is also undoubtedly true that better and more efficient service is
obtained when competition exists than when the Dbusiness is entirely
transacted by one concern.

The most serious feature of this case rests in the fact that if the New
England Navigation Company can exclude the Enterprise Company
from all participation in through business and confine it strictly to
local business between Fall River and New York it thereby acquires
the power of forcing the Enterprise Company out of business alto-
gether, for it may so reduce its rates on local traffic that this mmgﬂn{
could not meet them while obtaining a lucrative and supporting busi-
ness from through traffic. When the competition of the Enterprise
Company had disappeared rates would be restored to what they for-
merly were, which, it fairly appears, was higher than reasonable com-
petition would produce. The exlstence of the Enterprise Company as
a competitive factor is of distinet value to the public, and that existence
may depend upon its right to engage in through business. This is well
fllustrated by the Jast case in which this matter has been before the
courts : Gulf, C. . F. R. Co. v. Miami 8. 8. Co. (30 C. C. A, 142:
52 U. 8. App., 732; 86 Fed., 407).

Traffic from the Atlantic seaboard to various points In Texas, Indian
and Oklahoma Territories and the Mississippi and Missourl valleys
passes largely by water from some port like New York to Galveston
or New Orleans and is from thence carried by rail to destination.
Prior to July, 1807, there was only one steamship line up»mtlgﬁ
Letween New York and Galveston, known as the * Mallory Line,” a
two between New York and New Orleans. Three different lines of
rallway with varfons connections led from Galveston into Texas and
this other territory.

In the summer of 1897 the Miami Steamship Company, conceiving
this field to be a promising one, determined to enter it, and put on a
line of steamboats between New York and Galvesion. At the outset
the various railroads leading from the port of Galveston seem to have
accorded to the Miaml company the same rates and privileges in sub-
stance which were given the Mallory Line. The Miami company,
however, found it to its advantage to somewhat reduce the rates
between New York and Galveston, and this operated to effect a reduc-
tion in rates throughout the territory above described, the shrinka
being in all cases in the ccean transportation from New York to Gal-
veston. This created more or less dissatisfaction, since these ocean
and rail rates from New York are fixed with reference to the all-rail
rates from the same points to the same destinations, and in the early

art of 1808 the railroad lines leading from Galveston, the Mallory

ine and the two steamship lines leading from New York to New
Orleans entered into an arrangement by which it was, among other
things, agreed that the raillroad lines should break off all connection
with the Miami Steamship Company.

Traffic between interior points and the Atlantic seaboard was handled
by the varlous steamship lines in connection with the rail lines upon
through bills of lading in both directions, and the through rate was
divided between the water and the rail lines upon a basis which allowed
to the rail line less than its loecal tariff from Galveston to int of des-
tination. The railroad companies then declined to honor through bills
of lading, and also declined to form through routes upon the basis of
the divisions hitherto in force. The Miam Steamshll) Company could
of course transport the freight from New York to Galveston and there
tender it to the railroad companies for transportation to destination,
but the railroad companies exacted in all cases their loeal tariff, and
required the Miami company to prepay the freight charges. In case of
traffic going in the o%[l)‘c}slte direction, the railroad companies declined
to issue any through of lading, and required the shipper to grepay
the transportation charge to Galveston, if the traffic was to go by the
Miami company.

1t will be seen at a glance that under these conditions the Miamli
cnm?auy could not hope to E.ﬂrtlcipate in that traffic; for not only
did it receive much less for the same service than its competitors, but
the handling of the business by that line was so hedged about with
difficulties as to make it almost impossible for the shipper to patronize
its route. In view of this that company applied to the Interstate
Commeree Commission, but was advised that under the law that body
could probably rendsr it no assistance. It thereupon filed a bill in

uity in the cireult v~urt for the eastern district of Texas alleging In
effect that these differect companies were not only in violation of the
act to regulate commerce, but were also in violation of the Sherman
Antitrust Act and praying an injunction. The circult court granted
the injunction, but the circu:® court of appeals in an elaborate opinion
dissolved the injunction and held that the Miami company was entitled
to no rellef ; that the railway companies might require the prepayment
of their freight charges; that they were not compelled to enter into
joint arrangements with one steamship company because they did with
another, and that even if the antitrust act were violat ounly the
United States Government could maintain an injunction suit.

The result of this deeision was that the Miami Steamship Company
withdrew from that fleld and that rates were restored to their former
basis. The further result was that still later many of these rates were
advanced, as appeared in testimony before the Commission, by the
concerted action of the water lines and various railways and that in
consequence rates to Texas common points were also advanced.

This investigation was begun upon the understanding that the Com-
mission had no power to grant any relief in the premises. 'The rall-
roads have not been heard further than they were inquired of, to some
extent, by the Commission itself. We do not think that under these
circumstances we ought to express an opinion as to whether these rail
lines should accord the Enterprise Company the through arrangements
asked .for, since it is evident that many things which might influence
a final judgment were not developed in the hearing before us.

At the present time water competition exercises an important influ-




1906.

CONGRESSIONAL RECORD—SENATE.

6681

enee upon the rail rates of this country. That form of competition is
less susceptible of eontrel than transportation by rail, and many per-
sons believe that the true policy of this country ls found In the im-
provement snd construetion of waterways. If the legitimate benefit
of such competition is to be had, it is that some regulating body
must exercise in our country, as does the English railway commission
in England, the authority to establish through routes between water
and rail carriers, or at least to prevent undue diserimination by rail
carriers between connecting water lines,

Mr. LODGE. Mr. President, this matter has been brought to
my attention particularly by the Fall River case, which has
been eited by the Senator from South Carolina. An independent
steamship company has been started, running from Fall River
to New York, and the only other line is the New England Navi-
gation Company, which is controlled by the New York, New
Iaven and Hartford. The trunk lines, both in New York and
New England, so arrange the rates that this steamship eompany
is deprived absolutely of freight, which seems not quite fair to
the public or to the company. They brought the case before
the Interstate Commerece Commission, which decided, as I re-
member, that, under the existing law, they had no power to deal
with this ease.

This bill provides:

That the provisions of this aet shall apply to any eommon carrier or
carriers engaged in the tramsportation of passengers or pmpert{;awholly
by railroad, or partly by railroad and partly by water, when both are
used under a common control, management, or arrangement for a con-
tinuous earriage or shipment.

In other words, the intent of the bill is ciearly to give relief
in cases of through rates where there is complaint. But as the
bill stands now, on page 11, unless some special provision is
made, it covers the land lines, but the water lines connecting are
omitted. My desire is simply that the connecting water lines
shall be treated, as the first section of the bill obviously intends,
in the same way as a through route which is all rail, although
made up perhaps of different and connecting companies. There
seems to be no reason why, beeause one of the links in the route
is a water line, it should be deprived of the appeal which the
bill ebviously contemplates. The words which I propose myself
to insert are these: <

And this provision shall apply when one of the eonnecting carriers
Is 2 water line.

So as to clearly include them.

Mr. ALDRICH. I have no objection to that.

Mr. KNOX. I should like to ask a question of the Senator
from Massachusetts before he takes his seat. Do you not think
that all of the powers conferred by this bill apply to all the
transportation lines referred to in the first section? That would
be my notion of it. Here is a power to establish through routes
and joint rates. Now, establish through routes and joint rates
upon what lines of transportation? Upon all the lines of trans-
portation described in the first section of the bill, because the
first section of the bill gays they shall be subject to the powers
given to the Interstate Commerce Commission.

Mr. LODGE. Then, Mr. President, I should not think it
would do any harm to insert that provision. What I want is
to bring a case like this within the jurisdiction of the Interstate
Commerce Commission.

Mr. KNOX. 1 have not the slightest objection to inserting it,
except that it seems to me this bill has so many things in it in
duplicate——

Mr. LODGE. I am inclined to think the interpretation of the
Senator from Pennsylvania is correct. If it is the correct in-
terpretation, then it would seem to me that the proviso would
absolutely cut off any attempt at competition if a route already
existed.

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from South Caroclina.

Mr. ALDRICH. I hope the Senator from South Carolina will
modify the amendment.

Mr. PETTUS. I ask that the pending amendment may be
read.

The VICE-PRESIDENT. At the request of the Senator from
Alabama the pending amendment will again be stated.

The SEcrETARY. On page 11, line 24, after the word “ rates,”
strike out the following words: *provided no reasonable or
satisfactory through route exists,” and insert in lieu thereof:

Such authority shall extend te through routes and joint rates for
transportation partly by railroad and partly by water.

Mr. ALDRICH. I appeal to the Senator from South Caro-
lina to allow the last part of the amendment to be adopted in
addition to the words now in the bill.

Mr, TILLMAN. Why should we authorize the Commission to
establish through routes and then deny them the privilege here?

Mr. ALDRICH. We do not deny it.

Mr. TILLMAN. We surely do, if we retain the words “ if no
reasonable or satisfactory through route exists.” It looks to
me that if those words are stricken out it is left to the discretion

of the Commission whether upon a proper complaint there should
be another through route established ; whereas if there is already
one, while the words “ reasonable and satisfactory” might, in
the judgment of the Commission, warrant them in establishing
another, because the ome is not reasonable and satisfactory, the
idea I would have would be that the Commission would hesitate
very long about establishing another route if one was already
in existence, because the determination whether it was reason-
able and satisfactory would be left to them and they might not
want to assume the responsibility. On the other hand, if this
clause is not in, then the Commission would determine that
question under its general power. .

Mr. LODGE. Mr. President

The VICE-PRESIDENT. The Chair would call attention to
the fact that both Senators are out of order under the rule.

Mr. LODGE. I was aware of that. I was just about to
begin by saying that, speaking in violation of the rule, I should
like to say a word to the Senator from South Carolina about
the proviso, “ provided no reasonable or satisfactory through
route exists.”

The very proposition on which this appeal rests, as I under-
stand, is that the service of the through route in existence is
neither reasonable nor satisfactory. My doubt arises froem
the fact that it does not seem to me to include water lines. The
Senator from Pennsylvania may be right about that. But I
do not think it could do any harm to insert:

And this provision sghall apply when one of the connecting carriers is
a water line.

Mr. TILLMAN. If that is satisfactory to the Senator, it is
satisfactory to me, because it is in his part of the world and
not mine.

Mr. LODGE. 1 think it would meet the difficulty.

n‘l’he VICE-PRESIDENT. Does the Senator from South Car-
olina—— :

Mr. TILLMAN. I accept the amendment proposed by the
Senator from Masgachusetts.

The VICE-PRESIDENT. The amendment will be stated.

Mr. LODGE. Add at the end of line 25—

And this provision shall apply when one of the connecting carriers Is
a water line,

Mr. FULTON. Does that leave in the proviso?

Mr. ALDRICH. Yes.

Mr. FULTON. I submit that the proviso ought to go out. It
serves no good purpose there, and it will be a feature of embar-
rassment.

Mr. TILLMAN. Mr. President——

The VICE-PRESIDENT. The Chair will suggest that the
Secretary first state the amendment proposed by the Senator
from South Carolina as amended by the amendment of the
Senator from Massachusetts. Does the Chair understand the
Senator from South Carolina to have withdrawn his proposed
amendment?

Mr. TILLMAN. I am entirely indifferent in this matter in a
personal way other than that I am trying to get the best pos-
sible law. It seems to me the amendment proposed by the
Interstate Commerce Commission is a perfectly just and proper
one. I do not know in whose time I am speaking, unless it is
by the indulgence of the Senate; the fact that I am in charge
of the bill and am trying to get the bill——

The VICE-PRESIDENT. The Chair will state that the de-
bate has been proceeding for some time in violation of the rule,
but by snanimous consent.

Mr. TILLMAN. I do not want to break a rule which I am
so anxious to have maintained. I would rather leave it to the
Senate and let the Senate determine it. I will not withdraw
the amendment.

Mr. TELLER. Let us have it read.

The VICE-PRESIDENT. The Secretary will again state the
amendment.

Mr. LODGE. The Senator from South Carolina has not with-
drawn his amendment.

The VICE-PRESIDENT. The Chair so understands, and it
will be stated by the Secretary.

Mr. TELLER. I understand he accepted an amendment to it.

Mr. TILLMAN. No; I bave just changed my mind.

The VICE-PRESIDENT. The Secretary will again state the
amendment.

The SECRETARY. On page 11, line 24, after the word “ rates,”
strike out the following words: “provided no reasonable or
satisfactory through route exists,” and insert in lieu thereof:

Buch aathority shall extend t
transportation p{rtly by raﬂroadoantt]}lw nggy'ggt?ag‘.’ A0 o fx

The VICE-PRESIDENT. The question is on agree to the
amendment just stated. L

The amendment was rejected.
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MAay 11,

Mr, SPOONER obtained the floor. .

Mr. LODGE. I should like to offer my amendmen

The VICE-PRESIDENT. The amendment proposed by the
Senator from Massachusetts will be stated.

Mr. SPOONER. I supposed I was recognized by the Chair.

Mr. LODGE. I suppose the Senator can cut me off if he
wants to.

Mr. SPOONER. I do not want to cut you off.

Mr, LODGE. I do not want to take the floor.
sire to offer my amendment.

The VICE-PRESIDENT. The Senator from Wisconsin was
recognized. Does be yield to the Senator from Massachusetts?

Mr. SPOONER. Certainly.

The VICE-PRESIDENT.  Will the Senator from Massachu-
setts again state his amendment?

Mr. LODGE, My amendment is to add the words which I
have stated.

The VICE-PRESIDENT.
stated.

The SEcrReTARY. After the word * exists.” in line 25, or page
11, it is proposed to insert:

And this provision shall apply when one &f the conneetiag carrlers
is a water line.

The amendment was agreed to.

Mr, SPOONER. I want to call the attention of the Senator
from South Carolina to the fourteenth line, page 11. I think
he will very much perfect the language and possibly eliminate
some invalidity from it if he will insert there the words * just
and reasonable,” so that it will read * just and rensonable por-
tion of the rate.” I move to insert, after the word * the,” in
line 14, the words * just and reasonable.”

The SECRETARY. On page 11, line 14, before the word * por-
tion,” it is proposed to insert * just and reasonable;” so that if
amended it will read:

The Commission may after hearing make a supplemental order pre-
scribing the just and reasonable portion.

Mr. SPOONER. I move to insert * proportion" instead of
* portion.”

The amendment to the amendment was agreed to.

The amendment as amended was agreed to.

Mr. GALLINGER. I offer the amendment I send to the desk.

The VICE-PRESIDENT. The Senator from New Hampshire

" offers an amendment, which will be stated.

The SECRETARY. On page 11, line 5, after the word * pre-
seribed,” it is proposed to insert the following:

The Commission in prescribing any maximum rate or charge as herein

rovided shall not be authorized to receive complaints or determine
glll'erentlals or preference of one locality over another.

Mr. GALLINGER. Mr. President, there has been so much
discussion of this bill that I have no disposition to be heard or
to hear my voice in this debate., I have an article from a recent
issue of the Washington Post which discusses this matter so
clearly and, to my mind, so convincing that I am going to ask
the Secretary to read it instead of discussing it myself. 1 think
he can read it in the time that is allotted to me—fifteen minutes.

The VICE-PRESIDENT. Without objection, the Secretary
will read as requested.

The Secretary proceeded to read the article.

Mr. ALDRICH. 1 ask that the article may be inserted in the
Recorp without further reading.

Mr. GALLINGER. Mr. President——

Mr. FORAKER. I should like to hear it read. If I under-
stand the amendment offered by the Senator from New Hamp-
shire, it is one in which I am very much interested, as is the
locality where I reside. ‘

Mr. GALLINGER. Let the Secretary read.

The Secretary resumed the reading of the article.

Mr. FORAKER. I withdraw the request I made a moment
ago that the reading of the article be continued. I see what
the amendment is. I hope it will be voted down, and I Lope
it will be voted down for the reason that it raises a guestion in
which Cineinnati is very importantly interested. We have had
trouble there for many years on account of the very thing that
this would prohibit not being done by anybody, and it has been
the hope of the people residing there and interested in shipping
and common carriers that in this legislation we might secure
relief from what we believe to be a discrimination against Cin-
cinnati in the fixing of rates from other cities to points in south-
ern territory in which Cincinnati competes with these other
cities for a market. I do not want to prolong the argument. I
discussed this at length on another occasion. I think Senators
all understand it. I think it would be very unfortunate for us
if in addition to not giving us affirmative relief we should pro-
vide affirmatively, as the adoption of the amendment would, that
we should not have any relief under this law.

I merely de-

The amendment will again be

The VICE-PRESIDENT. What disposition does the Senator
from New Hampshire desire made of the articie?

Mr. GALLINGER. Let the remainder of the article be in-
serted in the Recorp without reading, and let a vote be taken
on the amendment.

The VICE-PRESIDENT. Without objection, it is so ordered.
The article referred to is as follows:

When the Senate takes up consideration of the amendments to the
Hepburn railroad rate Dbill, there will doubtless be considerable dis-
cusslon of the question as to the basis on which the Interstate Com-
merce Commission shall make rates. The bill in Its present form does
not undertake to prescribe any basis or standard for the guidance of
the Commission, but proposes to leave that body free to exerclse its
judgment as to every rate. Whether the bill, as finally amended, pre-
serl any definite Dbasis for rate making or not, however, it is
probably inevitable that the Commission must adopt a basls or standard
of some kind, and adhere to it very closely In all of its orders changing
rates. Otherwise it is sure to be charged with making rates by favor
and to be criticised for alleged discriminations In favor of certain
shippers or certain loealities. ~

The only basis of rate making that has thuns far heen suggested by
any Senator is that of flat mileage rates. It is apparent that If the
Commission should make rates on this basis it could defend itself
against charges of favoritism, for the rate between any two points
on any given commodity would then be the product of the mileage
rate multiplied by the number of miles. This would be easy, but wou?d
it be satisfactory? For, on the other hand, it is apparent that no
Bgstem of rate making would be so disastrous to many localitles in
the United States as would be one based on mileage. It is apparently
universally believed by Senators and others who have given this matter
clogse attention that the putting Into effect of such a system would
mean the remaking of the commercial and industrial map of the
United States.

IN EUROPEAN COUNTRIES.

It is stated h{ an cxgert upon this subject that In all of the Euro-
Bean countries, in which the railroads are either owned and operated
y the government or the rates are fixed by governmental authority,
and In which rates based on distance are adhered to more or less
closely, the uniform effect has been unmistakably to greatly restrict
the amount of rallway traffic and to narrow the range of commercial
activities. In most of the continental countries the railroads have
been and are regarded as part of the political machinery and as means
fcr making effective governmental commercial policies. With this end
in view, there have been departures from distance rates on export and
Import traffic and on transit traffic originating in one country and
carried across another to a third country or to a seaport; but the do-
mestie traffic in each country is moved on rates adhering very closely to
a fixed charge per unit of weight for each unit of distance. While the
effect of this has been obviously injurious, it has not been so disas-
trous in most European countries as it would be in the United States,
for the reason that in all of those countries except Russia distances
are comparatively short, and In many of them, such as France, Ger-
many, and Holland, inland water transportation has been very highly
developed. Whereas in the United States the tendency is constantly
toward the abandonment of canal and river traffic, as a result of the
low rates made by railroads for long hauls; In both France and Ger-
many the inland waterways are constantly drawing more and more
traffic from the railroads, and in both countries the facilities for water
transportation are being Increased so as to accommodate the low-
grade and long-distance traffic that can mnot pay the high-distance
charges by rail.

; EFFECT IN GERMANY.

In Germany the effect of distance rates has been to separate the
Empire into producing and distributing centers, and the spectacle is
presented, for instance, of one sectlon of Germany exporting grains
to foreign countries and receiving a governmental bounty on these ex-

rts, while another section is importing grain subject to an Import
uty. 'The situation is much the same as would exist in this country if
rates on grain from the Miss!sslpqll Valley to the Atlantie seaboard
were so high that grain from the Northwest would move by water to
New Orleans for export, while New York and Boston would have to
imfnrt grain and flour from Canada.

n Russia distances more nearly approximate those in the United
States, and the result of distance rates in that country has been to
favoer the development of localities convenient to the seaports at the
expense of interior communities. For instance, much of the land along
the line of the Trans-Siberian Rallway is well adapted to the growing
of wheat, but the freight rates from the Siberian wheat fields to the

rts of the Baltic and the Black seas are so high as to be almost pro-

ibitory, with the result that the development of the country along the
Trans-Siberlan Railway has been greatly retarded and is in marked con-
trast with the phenomenal development of the territory tributary to the
Canadian Pacific, where conditions are somewhat similar, but where
freight rates have been made on the Amerlcan system of disregarding
distance when necessary to bring a producing locality Into communica-
tion with a mwarket.

AUSTRALIA AS AN EXAMPLE.

In no country has the effect of mileage rates been more clearly demon-
strated than in Australia. There distances are as great as in the
United States, but transportation conditions are entirely different, due
to a close adherence to mileage rates and to failure to adopt the Ameri-
can system of port differentials nand the American system of basic or
basing points. The effect has been to concentrate population and manu-
facturing, and the business of distributing both domestic and imported
commodities almost exclusively in one large seaport city In each colony.
In the entire eastern half of Australia the conditions are admirable for
the building up of large numbers of flourishing cities and towns, each
servinf as a base of distribution for the surrounding agricultural com-
munities and each affording n convenient market for part of the farm
and garden products of those communities. But, in all this Immense
tract of country there are no interior towns or ecities of Importance.
The urban population, instead of being distributed among a large num-
ber of places of moderate size, such as abound in the United States, is,
asl is above mentioned, congested In one large seaport town for each
colony.

WORKING OF AMERICAN SYSTEM.
In the United States, where the rallroads, up to this time, have been
free to adjust thelr rates to commercial conditions, it has been found
expedient and economical to so adjust rates as to build up distributing
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and mannfacturing points in all parts of the country, with the result
that there has been a decentralization of populat]on and of industr
that has enormously benefited every section. There has been a disposi-
tion on the part of some critics of the American railway system to
criticise the Lnsing-poiut system, by which rates from manufacturing
centers and seaports to stations within a more or less restricted avea
about the basing polnt are fixed by adding to the rate to the basing
point the local rates to these surrounding stations. Some of these
smaller points have looked upon the lower rates to the basing points
as unjustly discriminatory, but a study of the transportation prob-
lems involved will show that there Is no Injustice to the smaller towns
in this system. One of the great advantages of the basing-point system
is that it admits of more economical rallroad operation, and, conse-
quently, of lower average rates. If all goods were shipped direct to
the points of consumption from the manufacturing and seaport cities,
the number of small consignments would be wvery largely increased.
There would be few shipments in earload lots. Through frelght trains
would have to stop at more stations to drop a single car or to unload
art of a car, and the cost of the service would be increased accord-
ngly. The business of the wholesaler at the basing point would be
destroyed, but the retailer at the smaller town would not benefit, Tor,
instead of buying his supplies in the neighboring city, he would have to
buy it at some city at a much greater distance, probably at New York,
and his frelght bills, instead of being smaller, would undoubtedly be
larger. This would not be his only loss, but the producers of his
locality would lose the advantage of a neighboring city market for part
of their products, and the Imposition of mileage rates to distant mar-
kets would gtill further reduce their gurchasmg power. The tendency
of mileage rates would be to injure the business of every basing-point
city throughout the South and West. and all through the interior of
the country, and to build up the seaports, notably New York, and the
manufacturing cities nearest to the supplies of raw material.
RESULT THAT WOULD BE INEVITABLE,

For these reasons it is hardly to be expected that Congress will ever
deliberately enact a law requiring railroad rates in the United States
to be made on a mileage basis; but some students of the guestion con-
tend that governmental rates must necessarily approximate that basis,
and that when the Commission is given the rate making power many
of the results that would follow the legislative establishments of mile-
age rates will be inevitable. It is contended that the decisions of the
Commission in the past show that this would be the result. In the
cases in which the Commission has attempted to make rates or has
condemned existing rates, its findings have been based very largely
upon considerations of distance. - A notable illustration of this was
ag’grded by the New York milkrate decision, the tendency of which was
to concentrate milk production for the New York market in localities
nearest to the city, and many other cases might be cited showing the
same tendency.

Mr. BEVERIDGE. Let the amendment be stated.

The VICE-PRESIDENT. At the request of the Senator
from Indiana, the amendment will again be read.

The SECRETARY. On page 11, line 5, after the word “ pre-

scribed,” it is proposed to insert the following:
The Commission in prescribing any maximum rate or charge, as

herein provided, shall not be authorized to receive complaints or de-
termine differentials or preferences of one locality over another.

Mr. GALLINGER. Mr. President, it is rather astonishing to
me, after some Senators have taken two or three days to dis-
cuss portions of this bill, that an article which would have
occupied only ten or twelve minutes in reading, which is the
best argumment I have ever seen on the subject now before the
Senate, should be objected to. But I am willing to let it go
in the Recorn without reading, and to let a vote be taken.

Mr. RAYNER. Mr. President, the pending amendment as it
now reads seems to me so inartificially drawn that it is abso-
lutely fatal to the bill. If an amendment of this sort is to be
offered, it ought to be drawn with a great deal of care. This
amendment provides for all cases of preferentials and differ-
entials of one locality as against another; it includes localities
on the same line; and it absolutely deprives the Commission
of any right to determine every question of discrimination on
the same line. If the Senator from New Hampshire had
worded it so as to apply to different lines or different roads
furnishing competing localities, it might possibly do, although
I think the provisions in the bill cover it. But this covers an
inland point and a terminal point on the same line, and if there
is any preference given to the terminal point over the inland
point, or the inland point over the terminal point, it takes from
the Commission the right to determine that. I should like to
have the amendment read again, because it is a matter of vast
importance, and I think is fatal to the bill,

Mr. ALDRICH. I appeal to the Senator from New Hamp-
shire to withdraw the amendment until we can get through
with the amendment pending to this section and the next see-

tion.

- Mr. GALLINGER. I know of no reason why I shonld with-
draw it. Let the Senate dispose of it

The VICE-PRESIDENT. The Secretary will again read the
amendment, at the request of the Senator from Maryland [Mr.
RAYNER].

The Secrerary. On page 11, line 5, after the word * pre-
scribed,” it is proposed to insert the following:

The Commission in prescribing any maximum rate or charge, as
herein provided, shall not be authorized to receive complaints or deter-
mine differentials or preferences of one locality over another,

Mr. RAYNER. According to the amendment, they could not
entertain any complaint between localities on the same line.

Mr, NELSON. I do not want to interrupt the Senator——

Mr. RAYNER. I will submit to an interruption in a minute.
I did not know that an amendment of this sort would come up,
but having been informed by the Senater from New Hampshire,
and having observed the amendment which he introduced at an
earlier stage of the session, I want to say a few words upon the
subject, because I think it is one of the most important subjects
before us, and I think the amendment is fatal to the bill.

I desire fo emphasize what I have heretofore said at the open-
ing of this debate upon the subject of differentials. This is a
most important inquiry, and if this bill gave the right to the
Commission to adjust differentials between competitive local-
ities I doubt very much whether the bill would pass. This
power would be so unlimited that I am not certain that we
would be willing to confer it upon the Commission. It would
virtually take the ports of entry of this country out of the hands
of the railroads, who are building them up, and place them in
the hands of the Commission, to destroy their busginess and throt-
tle their trade and enterprise if they desired to do so, and even
if the Commission were absolutely impartial, as I believe it is
and will be, it would nevertheless devolve upon it a duty of such
a delicate nature and of such tremendous responsibility that
I do not think that any tribunal would be equal to its accom-
plishment. j :

Let us fall into no error upon this point. If the bill confers
any such authority I want to know it, and if by the remotest im-
plication it could be construed as granting it, the people who are
interested are entitled to understand it. The committee of the
House came to the conclusion that it did not embrace differ-
entials. The House passed it. Relying upon that assumption,
the majority of us have, I believe, entertained the same idea.
The Interstate Commerce Commission does not believe that it
could exercise such a jurisdiction. Every board of trade and
chamber of commerce and business organization that I have
heard from are all of this opinion, that this measure does not
confer such power; but there are several Senators upon this
flobr who entertain a different idea, and who have claimed that
the right exists under the phraseology of this bill. There is
no question connected with this controversy of the practical
importance that this is. Let me say that I do not find anything
in this bill whatever that gives the Commission any right to
adjust differentials. Its provisions are limited to discrimina-
tions upon the same roads. The words *“ unjustly diserimina-
tory " or * unduly preferential ” or * prejudicial ” apply to rates
and regulations and practices upon the same road, because there
can be no such thing as an unjust diserimination or an undue
preference between different roads supplying different terri-
tory and terminating at different points. ;

On the one hand, the rate or the regulation or the practice
of one road can not be changed because the rate or the regunla-
tion or the practice of another road is in violation of the law.
If one road charges an unreasonable rate or a discriminating
rate, that would surely not justify the Commission’s adjusting
the rate between this road and some other road that has no
connection with it by law or privity of contract. On the other
bhand, it is not possible that if the rate upon one road is just
and reasonable that the rate can be lowered because it is higher
than the rate upon some other road which is also just and rea-
sonable. The very foundation upon which the bill rests is that
the rate or practice must be unjust or unreasonable or unjustly
discriminatory, and if the rate or practice is just and reason-
able, then the Commission has no right to change it. The com-
plainant must set forth that it is unjust or unreasonable or dis-
criminatory, and if the Commission should undertake to lower
a rate which did not vielate the law, upon this ground, its acts
would be absolutely ultra vires and null and void, and could
not be enforced by judicial process.

Now. Mr. President. I propose to proceed a step further
upon the proposition of the Senator from New Hampshire [Mr,
Garruinger]. In my judgment, if this bill by any implication or
intendment could be construed as conferring upon the Com-
mission the power to adjust differentials between competing
roads and competitive localities, it would, under its present lan-
guage, be deficient in any legislative standard by which the
Commission could proceed to make that adjustment, and would
therefore be held as conferring upon the Commission legislative
powers and fall within the argument and objections of the
Senator from Ohio that he has directed against the entire
measure. There must be a legislative standard. No legislative
discretion must be left to the Commission, and if the Commis-
sion, in a ease where a certain rate was perfectly just and rea-
sonable and not discriminatory, could deliberately change it
because it varied from the rate of some other carrier, it would
be exercising an unlimited diseretion and legislative function
which it does not come within our power to invest it with.
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Mr. GALLINGER. Mr. President— .

Mr. RAYNER. Now, let me finish this paragraph and then
I will yield to the Eenator.

Now, one other proposition: This bill absolutely excludes the
right to adjust differentials because it does not give the right
to fix or adjust rates, but the power is given to fix maximum
rates. It is not within the range of possibility to adjust a dif-
ferential by the fixing of a maximum rate. If, for instance, a
rate was lowered upon a road between Chicago and New York,
and a maximum rate established in order to meet a lower rate
upon another competing road between Chicago and Baltimore,
the latter road would immediately reduce its rate and keep up
the differential. Let me illustrate: If there was a dollar rate
between Chicago and New York upon one road and a rate of
95 cents between Chicago and Baltimore upon another road, and
the Commission lowered the rate upon the first road to 95 cents,
the other road, that was covering the territory between Chicago
and Baltimore, would lower its rate to 90 cents, and thus main-
tain the differential, The Commission could not interfere, be-
cause it has no right under this bill to fix a minimum rate be-
tween Chicago and Baltimore, and it could not prevent the low-
ering of the rate between these places in order to meet the lower
rate between Chicago and New York. I have therefore come to
the conclusion that legally there is no power in this bill to ad-
just differentials, and practically it would be impossible for the
Commission, even through arbitrary and unjustifiable process
by induction, to reach this result.

Now I will answer any question I ean.

Mr. GALLINGER. I simply wanted to suggest to the Sena-
tor that among other Senators I consulted on this question was
the Senator from Maryland, and he promised me to give me the
benefit of his learning and experience on this matter. Not hear-
ing from the Senator, I have submitted the amendment, which
is not entirely mine; other persons were consulted about it. I
believe it is a good amendment, and that if put in the bill it
will save a great deal of harm that may come from the bill
without it. But under the circumstances, Mr. President, I will
ask unanimous consgent to withdraw the amendment that I may
confer with Senators further, and it is possible we may agree
upon some amendment that can be put in the bill.

Mr. RAYNER. Before the amendment is withdrawn I want
to call the Senator's attention to this difficulty, and when I con-
ferred with him it was a difficulty that struck me as very great
in reference to this amendment.

Mr. GALLINGER. I remember the Senator's observation.

Mr. RAYNER. The amendment reads:

The Commission in prescribing any maximum rate or charge as herein
rovided shall not be authori to receive complaints or determine dif-
erentials or preferences of one locality over another.

The trouble about that amendment is that it covers locali-
ties of the same road, and that is exactly what the Commission
is to do. The Commission has power to receive complaints and
to determine differentials upon the same road. It is to deter-
mine this very thing of one loeality over another upon the same
route. When you eliminate that from the provisions of the
bill you take away from the Commission every other power it
has except this.

Mr. GALLINGER. The reason I do that, if the Senator will
permit me, is because I have a great deal more confidence in
ability of the railroads to fix proper rates regarding differ-
entials of this kind than I have in the Interstate Commerce
Commission.

Mr. RAYNER. In my judgment, it is entirely a question of
discrimination. The question of just or unreasonable rates is
not a question that concerns us so much, because one witness
after another has testified that there are few unjust or unrea-
sonable rates. The principal question is a question of dis-
crimination between localities upon the game road, and here you
deprive the Commission of the right of determining the very
question, and the only one of the practical questions, perhaps,
that it will be called upon to determine in its entire trans-
actions. :

Mr. ELKINS. Mr. President, what is the pending question?

The VICE-PRESIDENT. The question is on the amendment
of the Senator from New Hampshire [Mr. GALLINGER.]

Mr. GALLINGER. I withdraw it temporarily.

The VICE-PRESIDENT. The Senator from New Hampshire
withdraws his amendment temporarily. Are there further
amendments to section 47

AMr. CLARKE of Arkansas. Mr. President, I send an amend-
ment to the desk to be read.

The VICE-PRESIDENT, The amendment will be read.

The SEcreTArRY. On page 12, after line 11, insert:

The Commission shall determine, from investigation and hearing
appropriate to the inguiry, the proportions of the entire trafiic of any

earrier whose rate or rates has been challen
in this act which pertain to interstate and intrastate traflic, respec-
tively, and when said relative p rtions of said trafie are so ascer-
tained the Commission shall consider, in fixing a just and reasonable
rate under the provisions of this act, the revenne derived from intra-
state traffie as of the gross Income of sald carrier and make due
allowanee therefor in establishing the basis for prescribing sald just
and reasonable rate.

Mr. CLARKE of Arkansas. Mr. President, the object of the
amendment is to provide means of curing what seems fo me
to be an obvious defect in this matter of making rates, when
we consider the fact that there are two kinds of traffic to be
de;ll;d with and the problems connected with its transportation
solved.

The Supreme Court of the United States, in the case of
Smythe v. Ames (169 U. 8.), has declared that the State of
Nebraska, in fixing rates, can take no notice of the fact that
the carrier is also engaged in interstate traffic. The conten-
tion was made in that that the rate prescribed by the Nebraska
commission was an entirely proper one when notice was taken
of the fact that a considerable part of the earrier's income was
derived from interstate traflic, and that having reference to
tlﬁflz entire volame of its business, the rate was not an unreason-
able one.

The Supreme Court, in dealing with this contention advanced
by counsel for State commissgion, said: ]

It is further sald, in behalf of the appellants, that the reasonableness
of the rates esiablished by the Nebraska statute is not to be deter-
mined by the inquiry whether such rates wonld leave a reasonable
net ]]Jmﬁt from the loeal business affected thereby, but that the court
shonld take into consideration, among other things, the whole business
of the company—that is, all Its business, passenger and freight, inter:
gtate and domestic. If it be found upon investigation that the profits
derived by a railroad company from its interstate business alone are
sufficient to cover operating expemses on its entire line, and also to
meet interest, and justify a liberal dividend upon Its stock, may the
legislature prezcribe rates for domestic business that would bring no
reward and be less than the services rendered are reasonably worth?
Or must the rates for such transportation as begins and ends in the
State be established with reference solely to the amount of business
done by the ecarrier wholly within such State, to the cost of doing
such local business, and to the fair value of the property used in con-
ducting it, without taking into consideration the amount and cost of
its Interstate business, and the value of the property employed in it?
f we do not misapprehend counsel, their argument leads to the con-
clusion that the State of Nebraska could legally require local freight
business to he conducted even at an actual loss, if the company earned
on its interstate business emough to give it just compensation in re-
spect of Its entire line and all Its business, interstate and domestic,
We can not concur In this view. In our judgment, it must be held
that the reasonableness or unreasonableness of rates prescribed by a
State for the transportation of persons and property wholly within its
limits must be determined without reference to the Interstate business
done by the carrier, or to the profits derived from it. The Btate can
rot justify unreasonably low rates for domestic transportation, con-
sidered alone, upon the ground that the earrier Is earning large profits
on Its interstate business, over which, so far as rates are concerned,
the State has no control. Nor ean the carrier justify unreasonably
high rates on domestic business wpon the ground that it will he able
only in that way to meet losses on its interstate business. So far
as rates of transportation are concerned, domestic business should not
e made to bear the losses on interstate business, nor the latter the
losses on domestic business. It is only rates for the transportation of
persons and property between points within the State that the State
ean preseribe; and when ft undertnkes to prescribe rates not to be
exceeded by the carrier, it must do so with reference exclusively to
what is just and reasonable, as between the carrier and the publie, in
respect of domestic business. The argument that a rallroad line is
an eptirety, that its Income goes into, and its expenses are provided
for, out of a common fund, and that its capitalization is on its entire
line, within and without the State, can have no application where the
State is without authority over rates on the entire line, and can only
deal with local rates and make such tions as are necessary to
give just compensation on local business.

The declarations of that opinion indicate that it is one out
of which confusion and uncertainty will inevitably arise when
its action in the matter of fixing interstate rates is epntested.
It has not heretofore presented a practical difficulty in the work
of the Interstate Commerce Commission for the reason that the
Commission had no power to fix rates, and therefore it had no
oceasion fo encounter the embarrassments growing out of this
decision. It is perfectly plain that it will now become a praec-
tienl question, and that if the doectrine of this opinion is to be
applied when the Commission undertakes to fix a rate relating
to interstate commerce that no notice can be taken of the fact
that the carrier is also engaged in carrying State traffic.

The only purpese of the proposed amendment is to provide
a plan by which the Commission can determine in a legal way,
a fact which everybody knows fo exist, and that the earrier is
engaged in both kinds of traffic, and that it derives its gross
income from both kinds of traffie. It is proposed that there
shall be such a comprehensive consideration of the volume of
traffic actually carried as may enable the Commission to know
what will be the proper basis upon which to allow the carrier
a just compensation for carrying interstate traffle. It provides
a method by which an obvious defect can be cured.

In the case of Tompkins (reported in 175 U. 8.)—a case that
came up from South Dakota—the circuit judge undertook to

in the manner provided
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deal with the situation created by the case of Smythe v. Ames,
He undertook to establish for himself a way by which he would
solve the difficulty. He found, from the evidence introduced in
the case pending before him, that $10,000,000 of capital stock
of the Northern Pacific Railroad was exerted in carrying on
business in that State; that $8,000,000 of that capital was being
exerted in carrying on interstate business and $2,000,000 in
carrying on State trafficc. Taking that for his basis, he under-
took to prescribe for the railroad a reasonable rate for State
business. His decree was reversed in its entirety by the Su-
preme Court of the United States on the ground that he had
underfaken to make in person, and without the aid of a master,
the ealculations and computations necessary to a final decree.
Because of the practice adopted by the trial court, the Supreme
Court held that its decree was not based on findings made with
sufficient intelligence to enable the court to say whether he was
right or wrong on its real merits. The decree was reversed
and the whole matter was sent back, no reference being made
in the order of reversal in approval or condemnation of the plan
followed.

So we are left in doubt as to what is the proper plane for the
trial courts to follow. I think if the Commission is to fix the
interstate rate the Commission ought to know, and it ought to
have before it in an authoritative form, a finding showing the
entire volume of traffic with which it is to deal, the amount of
income that the carrier derives from all of it, State and interstate,
and the sum that it ought to be allowed to derive from its inter-
state traffic. There ought to be a legislative method for the
solution of this problem, to the end that it may be no longer a
source which will invite litigation and lead to confusion.

I believe, therefore, some such provision as this ought to go
into the law giving the Commission power to institute inquiry
to determine the question as nearly as can be done, so that
the several States may incidentally and authoritatively be advised
as to the part of the inquiry in which each is interested, which is
the volume of business with which it can deal. It will add to the
simplicity and reliability of that work, and, I believe, will be a
very wholesome addition to the general plan of regulation we
are now seeking to establish,

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Arkansas [Mr.
CLARKE].

Mr. BAILEY. On that I ask for the yeas and nays.

The yeas and nays were not ordered.

Mr. BAILEY, I wish to say a word about the amendment, if
it is to be voted down. I had supposed——

The VICE-PRESIDENT. The Chair will again ask if there
is a second to the demand for the yeas and nays.

Mr. BAILEY. I think the amendment is important and I
think it ought to be adopted, but I am willing to take a vote
on it if the Senate will give me a recorded vote.

The VICE-PRESIDENT. Is there a second to the demand
for the yeas and nays on agreeing to the amendment of the
Senator from Arkansas?

The yeas and nays were ordered.

Mr. BEVERIDGE. Let the proposed amendment be read.

The SecrETARY., On page 12, after line 11, insert:

The Commission shall detevmine, from investigation and hearing
appropriate to the Inguiry, the proportions of the entire traffic of any
carrier whose rate or rates has n chnllenged in the mannper provided
in this act which pertain to interstate and intrastate traffic, respec-
tively, and when said relative proportions of said traffic are so ascer-
tained the Commission shall econsider, In fixing & just and reasonable
rate under the provisions gf this act, the revenue derived from intrastate
traffic as part of the gross income of said carrier and make due allow-

ance therefor in establishing the basis for prescribing sald just and
reasonable rate.

The VICE-PRESIDENT. The Secretary will eall the roll on
agreeing to the amendment of the Senator from Arkansas [Mr.
CLARKE].

The Secretary called the roll.

Mr. SPOONER (when his name was called). I again an-
nounce my pair with the Senator from Tennessee [Mr. Car-

mack]. If I were at liberty to vote, I should vote “ nay.”
The result was announced—yeas 27, nays 48, as follows:
YBAS—2T.
Allee Cla Latimer Pettus
Bacon Culberson McCreary Rayner
Bailey Danlel McLaurin Bimmons
Berry Dubols Martin Taliaferro
Blackburn Frazier Money Teller
Clark, Mont. Gearin Newlands Tillman
ke, Ark. La Follette Overman
NAYS—48.
Aldrich Brandegee Carter Dick
Al Bulkeley Clapg Dillingham
Alﬁ::n Burkett Clark, Wyo. Dolllver
Ankeny Burnham Crane Dryden
Beveridge Burrows Cullom Elkins

Flint Hemenway McCumber Platt
Foraker Hopkins Millard Bcott
Fulton Kean Nelson SBmoot
Gallinger Kittredge Nixon Sutherland
Gamble Knox Penrose Warner
Hale Lodge Perkins Warren
Hansbrough Long Piles Wetmore
NOT VOTING—14,
Burton Frye Mallory B er
Carmack Gorman Morgan Stone
Depew Heyburn FPatterson
Foster McEnery Proctor

So the amendment of Mr. CLARKE of Arkansas was rejected.

Mr. RAYNER. Mr. President, I have concluded to offer the
amendment in reference fo the broad and narrow review under
section 15, instead of under section 16 as I contemplated, and I
move to insert it after the word “ jurisdiction,” in line 9, page
11. I ask the Secretary to read it

The SecRETArRY. On page 11 of the bill, line 9, after the word
* jurisdiction,” the last word in the line, insert:

But such order shall not be set aside by any court unless it violates
the Constitution of the United States or exceeds the juri on con-
ferred upon the Commission.

Mr. RAYNER. Mr. President; this raises the distinction be-
tween what has been called the broad and the narrow review.
If T may be permitted to say so, I think both those words are
misnomers and that the proper names are * the constitutional ”
and * the statutory review ;" the statutory review, of course,
always including the constitutional review.

I am in favor of the constitutional review. The review that
the President of the United States has submitted to us is the .
broadest sort of statutory review; and I think that, in my judg-
ment, as I shall presently try to demonstrate, whatever may
be the result of the vote upon this amendment, this distinction
ought plainly to get into the Recorp, so that we may all know
how to vote upon it, and so that the people may understand the
distinction.

I wish very much that the President of the United States—
and I say it with great respect and deference—had not inter-
fered in this legislation and had permitted us to settle this
case right here in this body, where the responsibility devolves.
I do not say, Mr. President, that anyone has set a trap for the
President of the United States; I would not make a declara-
tion of that kind upon this floor; but I do say, and I say it
again with the greatest respect and deference to the President,
that the President, unfortunately, is so constituted that he can
not look at a trap without fooling with the spring. [Laughter.]
Last week, after he was caught in this frap for a day or so, in
some way or other he worked his way out of it, and then he
kept on looking at it and walking around it and walking in
and out of it until he was caught beyond all hope of escape.
Now his party friends and his party enemies are vying with
each other as to which one of them can get in first and partici-
pate with him in his gratuitous captivity. [Laughter.]

A few weeks ago—four or five or six weeks ago—he sent
to us as his envoy extraordinary the Senator from Kansas [Mr.
Loxg], and he intrusted to him the mission of a constitutional
review. Last Friday, without notifying the Senator from Kan-
sas that his credentials had been revoked, he appointed in his
place as minister plenipotentiary the distingnished Senator
from Towa [Mr. Arrison], with the mission of a broad statu-
tory review. Now, I understand perfectly well that the Sen-
ator from Iowa did not seek this appointment. I am informed
that he was peacefully reposing in nocturnal innocence when
this appointment was made and when these mighty honor§ and
this distinguished servitude were thrust upon him. At any
rate, we have two reviews sent here by the President—the one
in the hands of the Senator from Kansas and the other in the
hands of the Senator from Iowa and both of them in deadly
conflict with each other.

1 say here, in passing, that both of these ministers are equally
well acceredited. The certificate of the Senator from Kansas
had the impress of the royal authority, and the testimonials of
the distinguished Senator from Iowa not only bear the imperial
seal, but they are authenticated in a manner that ought to give
them absolute authenticity by the coat of arms of the Senator
from Rhode Island [Mr. Arpricu]. [Laughter.]

Mr. President, we understand what all this means here, but
the people do not understand it. We understand that the Presi-
dent is no longer caressing the junior Senator from Iowa [Mr.
Doruiver] and the Senator from Kansas, but that he has trans-
ferred his affections and is now clasping to his bosom, with the
fondest and most fervent devotion, the senior Senator from
Rhode Island. [Laughter.]

The President tells us that these two reviews which he has
sent in here are one and the same thing, but, Mr. President,
they are as widely different as it is possible for two divergent
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prepositions to be. The one is the review under the Constitu-
tion, which you can not eliminate without invalidating your
law; the other is the broad statutory review, which perinits
the courts to try the cases de novo and in the same manner
as if no such body as the Interstate Commerce Commission had
ever existed upon the face of the earth. 1

The one, the review of the Senator from Kansas, confines
the court within a given compass—the compass of the Consti-
tution ; the other extends to the utmost limits of their jurisdic-
tion. The one leaves the rate-making power with the Commis-
sion; the other, as I shall presently show, transfers the whole
controversy to the court and renders the Commission absolutely
impotent and powerless to accomplish the object and purposes
of its creation.

Let us see whether I am right or not. I will guarantee to
any probationer or apprentice in his profession, if this review
passes and he will take this case into court, I will stand surety
and sponsor for him that the courts, without hesitation, will
decide that they have a right to try the whole case from its
inception to its completion as if no proceeding whatever had
taken place under it.

What is this review? The original Hepburn bill gives the
venue. Giving the court the Yenue does not give it jurisdiction.
It says the venue——

Mr. ALDRICH. Will the Senator pardon me a moment?

Mr. RAYNER. I will if I can get two or three minutes more.
I must press about an hour’s thought into fifteen minutes. I
do not object to an interruption, if you will not object to my
taking two or three minutes beyond the fifteen minutes allowed.

Mr. ALDRICH. I can not make any such arrangement as
that.

Mr. RAYNER. Well, then, if the Senate will give me unani-
mous consent to speak beyond the limit—because this is a very
important matter—I will not trespass over five minutes beyond
the time. I hope this time is not being counted against me, Mr.
President.

Mr. ALDRICH. Mr. President——

Mr. RAYNER. What does the Senator want to know?
on and ask me a question, if you wish.

Mr. ALDRICH. The question I was about to ask——

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from RRhode Island?

Mr. RAYNER. For a question; yes.

Mr. ALDRICH. I desire to ask the Senator from Maryland
whether he has changed his opinion in reference to the differ-
ence between just compensation for services rendered and a just
and reasonable rate? I asked him when he was addressing the
Senate some time ago, whether there was any difference, and
he said he thought there was not; but I suppose from his open-
ing remarks that he has changed his opinion, and that he is
guilty of what he is accusing the President of. The Senator
from Maryland seems certainly to have changed his opinion in
the opposite direction.

Mr. RAYNER. Mr. President, the Senator from Rhode Island
evidently does not understand what my opinion was; but we all
understand what the President’s opinion is, because we have got
here both his opinions in conflict with each other.

The question to which the Senator from Rhode Island refers
has nothing whatever to do with the proposition I am talking
about. I am talking about the distribution of the jurisdiction
given to the courts. I have never changed my mind about the
proposition I first suggested here in connection with just and
reasonable compensation. I was in favor of the amendment of
the Senator from Texas, which provided that the court should
determine whether or not there had been just compensation, and
that that should be the constitutional question which the court
should pass upon; but I am now upon an entirely different
branch of the subject, which has no connection whatever with
the guestion the Senator is addressing to me.

Mr. ALDRICH. Mr. President——

Mr. RAYNER. You will have to let me go on

Mr. ALDRICH. Just one sentence.

Mr. RAYNER. I have no time to lose.

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Rhode Island?

Mr., ALDRICH. Only for a single sentence.

Mr. RAYNER. Very well; but let it be a short sentence.

Mr. ALDRICH. Yes; a very short sentence. The constitu-
tional question is whether just compensation is afforded by
rates prescribed. The statutory question is whether just and
reasonable rates are fixed; and there is absolutely no distine-
tion whatever between the two.

Mr. RAYNER. That just shows how little the Senator from
Rlode Island knows about the lega! environment of this entire
question. [Laughter.] If there are two propoesitions on the

Go

face of this earth that are separate from each other, it is
whether or not the courts shall try the question of just com-
pensation under the Constitution or whether they shall try the
question whether the Commission has fixed a reasonable rate,
which is an entirely different question from the question
whether or not the carrier has received just compensation under
the Constitution.

Mr. ALDRICH. Mr. President—

Mr. RAYNER. Let me proceed a minute, because this is a
very important matter, and I really think, Mr. President, that
the time ought to be extended five or ten minutes upon it; but
if Senators object, I will make half of my speech now, and I
will make the other half cof it when the Senator from Iowa
[Mr. AvuisoN] offers his amendment, because I intend to say
what is necessary on this subject. So I will make the first
half of my speech now.

Mr. President, this is the distribution of jurisdiction under
the Constitution—Article 111, section 2.

In distributing that jurisdietion we can give any part of it we
want to inferior courts. You can give them the right to try a
constitutional question, or you can give them the right to try
any other question you wish. In the jurisdiction the President
has made he gives them the unlimited and the unqgualified right
to try the entire question. If you will read over the clause you
will find when you put the venue in your court you say the court
shall have jurisdiction of every bill that is filed for the purpose
of setting aside, annulling, enjoining, or suspending any order,
and when you come to put the jurisdiction, you put it in an
equal degree and with the same latitude that you give the venue,

Mr. ALDRICH rose.

Mr. RAYNER. I can not now stop for an interruption. I am
sorry that I can not do so; but the Senator will appreciate
why I can not do so.

1 say, therefore, Mr. President, when you give the full venue
and full jurisdiction all that the courts will do will be to take
up the case and try it over again; there is nothing else for
them to do. If anyone is in favor of constitutional jurisdiction
in a court, why not say so? Why not provide in this amend-
ment as the President first provided? Just let us look at his
first amendment a moment. The President’s first amendment:

The court is to determine whether the order complained of was be-
ﬁond the authority of the Commission or in viclation of rights secured

¥ the Constitution.

That is the first amendment. That is all right, and I am
willing to vote for that. If the President had stood his ground
and not surrendered so quickly as he did, we could have passed
this amendment. This is the constitutional amendment.

The other amendment is under section 2 of Article III of the
Constitution. You are distributing jurisdiction and you are
giving them unlimited jurisdiction, because you are giving them
unlimited venue, and you make your jurisdiction equivalent
to your venue. In other words, wherever you give a venue
you give jurisdiction, and you give a venue in every case where
you go into court to set aside, sustain, enjoin, or annul an
order. Therefore you have given the broadest statutory juris-
diction it is possible to give. That is beyond any idea contem-
plated by any Senator who has been in favor of a broad review.
1t is an absolute surrender upon this entire subject, and I want
to congratulate the Senators who are in favor of this broad
review upon having achieved this signal victory, and in con-
gratulating them—and I am not impugning the motives of any
one in favor of the broad review—I want to say that the Presi-
dent ought not to have changed his ground as precipitately as
he has done; but I want to congratulate them on the signal
victory they have gained, and I want to congratulate every rail-
road president in the United States and all their conquering
retinue of counsel upon the great trinmph they have attained.

It is an unfortunate thing, Mr. President—deplorable—that
just at the very moment when political considerations were being
eliminated : when elements in both parties were uniting upon
a proposition that was acceptable to the people, and when the
prize was within our hands that we had been struggling for for
months, that the President, through executive interference
upon the most vital point in the bill, should compel his party
and compel us to accept a subterfuge and proclaim an uncondi-
tional surrender.

The VICE-PRESIDENT. The Senator’s time has expiresl.

Mr. RAYNER. I will finish the balance of my speech when
the Senator from Iowa shall offer his amendment.

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Maryland [Mr.
RAYNER].

Mr. LONG. Mr. President, in the limited time I have to dis-
cuss this question I shall confine myself to the discussion of
these different amendments and shall later refer to the pleasant
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reference which the Senator from Maryland [Mr. RAYNER]
made to myself as the author of a pending amendment.

Mr. RAYNER. As the aunthor of the pending amendment.
Oh, no. The Senator was the author of the old amendment.

The VICE-PRESIDENT. Does the Senator from Kansas
yield to the Senator from Maryland?

Mr. LONG. I said that I was the author of a pending amend-
ment,

Mr. RAYNER. I thought you said that you were the author
of the pending amendment.

Mr. LONG. I did not make that statement.

Mr. President, this controversy has been as to the difference
befween a broad and a limited court review. I agree with the
Senator from Maryland that those words do not properly
define the difference between the various kinds of court review.
In my opinion, this bill as it came to us from the House without
any amendment as to the court review or with the amendment
which I proposed, or with the amendment proposed by the Sena-
tor from Iowa [Mr. Arrison] does not differ in any particular.
The extent of judicial interference with rates made by the
Commission under the House bill unamended, or under my
amendment, or under the amendment of the Senator from Iowa
would be the same. —

The controversy at the time I presented the amendment was
precipitated by the effort made by the Senator from Ohio
[Mr. Foraker], the Senator from Massachusetts [Mr, Lobck],
and other Senators to secure what in fact was a broad review.

The difference between a broad review and a limited review
is not that, under the first the court would go into the whole
question, and would not do so under the second. No Senator has
taken the position that in a suit brought in court to set aside
an order of the Commission that the court would not examine
all the questions necessary to ascertain whether the order
should be suspended. The question is, after completing the
examination, Shall the order be set aside?

The Senator from Ohio [Mr. Foraxker] in his speech defined
what I understand to be a broad review. It is one that confers
upon the court the duty of trying anew the guestions that were
tried by the Commission and to come to a conclusion upon the
facts independent of the conclusion of the Commission, The
Commission is authorized to preseribe a just and reasonable
rate, and a broad review is one that imposes the duty upon the
court on review to ascertain whether in fact the rate is just and
reasonable. That has been, as I understand, the contention of
Senators who have been endeavoring to put into this bill a
broad review amendment.
broad review amendment. Here is what the Senator from Ohio
sald in his speech as to what he understood to be a broad re-
view :

Fortunately some of the most important of the gquestions to which
attention has been calleéd can not be withheld from the"gourts. Dut the
power to review the guestion as to whether a rate condemned or a rate
made by the Commission in a given case is reasonable is, unfortunately,
not one of these, The making of a rate is a legislative act, and legis-
lative discretion of the Commission in determining what is a reasonable
rate can not be Interfered with by the courts in the abaence of special
statutory authority, unless the rate be fixed so high that it is extor-
tionate to the shipper, or so low that it 1s confiscatory as to the carrier.

Then, discussing it further, he said:

DBut between extortion on the one hand, and confiscation on the
other, there Is, in most cases, n considerable latitude within which the
action of the Commission, without special statutory provision for
review of it by the courts, would be final and conclusive.

In my speech of April 3, 1906, the following colloguy occurred
between the Senator from Ohio and myself, showing the kind of
review he desired:

Mr. Loxa. Possibly the Senator was not In the Chamber when I read
from his speech, in which he defined the kind of review he desired in
this bill. As I understand the Senator's language, he wishes a review
that will give the court the nuthorltf to pass upon the reasonableness
of a rate which is hetween one that is so high as to be extortionate to
the shipper and so low as to be confiscatory to the carrier. The Sena-
tor wants a provision in the bill that would authorize the court to pass
upon such a rate and revise the judgment of the Commission.

Mr. ForAggr. And so I do, Mr. I'resident.

Mr. Loxa. That is what I thought.

Mr. Foraker. And not only did I contend for that, but I con-
tended that the court ought to have the guwer conferred upon it in
making this review to determine whether the rate that was condemned
as unreasonable was in fact unreasonable, or whether it was a gust and
reasonable rate that should not have been condemned; and the court
should have the power—and It could not bave it unless we conferred
it upon it—of determining whether or not the rate suggested was be-
tween the extremes of confiscatory and extortionate, and, therefore, a
reasonable and just rate which the Commission had a right under the
command of a statute to prescribe.

AMr. LoxG. I so understood the Senator.

® L] L3 - L3 - -

I think the last statement of the Senator from Ohlio makes it very
plain as to what he wanis. Fle wants the court given authority by
a provision for review to revise a rate that is somewhere between
a rate that Is so high that it Is extortionate to the shipper and a rate
that is so low that it is confiscatory to the carrier, both of which will
now be set aside without any special statutory authority. He wants

a provision for review authorizing the courts to revise and set aside
rates between those two extremes.
Mr. HoPkIxS. And a rate that has been set aside also.
Mr. LoxG. And the rate of the carrier that has been set aside by the
Commission,
L] - L -

L] * -

To the same extent are the remarks of the Senator from Mas-
sachusetts [Mr. Lobee], who was the first Senator to argue here
in favor of a broad review. In his speech he said:

Finally, there should be ample provision for an as[&peal to—or, more
properly, a review by—courts of competent jurisdiction sitting in
equity, not only as to whether the rate is confiscatory, but also whether
it is just and reasonable, and an arrangement should be made by law
for the rapid disposition of all such cases.

If Congress confers upon tfie Commission the duty of deter-
mining and preseribing a just and reasonable rate and then
imposes upon the courts the duty of ascertaining whether the
rate fixed by the Commission is in fact just and reasonable,
then the whole duty is imposed on the courts on review that is
conferred upon the Commission, and, under these circumstances,
there is no necessity for a Commission. The whole rate-making
power is conferred on the courts on review, which I do not be-
lieve they will assume. By examining the different court review
amendments that have been offered, we can understand very
clearly the difference between an amendment which seeks to
impose upon the courts the same duty that is imposed upon the
Commission and one that does not. The broadest review provi-
sion I know of was that contained in the Esch-Townsend bill,
which passed the House last session. This provision was the
first suggested to the friends of this measure by the Senator
from Rhode Island [Mr. ArpricH] as an amendment to this bill
and rejected by us. Let me call your attention to the provision,
After providing for the fixing of the rate by the Commission, it
sSays:

Any person or persons directly affected by the order of the Com-
mission, and deeming it to be contrary to law, may institute proceed-
ings in the court of transportation, sitting as a court of equity, to have

it reviewed, and its lawfulness, justness, or reasonableness inquired into
and determined.

Every question submitted to the Interstate Commerce Com-
mission would, under this provision of the Esch-Townsend bill,
be submitted to the court of transportation.

Mr. SCOTT. And there were only 11 votes in the House
against that bill.

Mr. LONG. Baut it was abandoned at this session and the
Hepburn bill was reported instead.

The Senator from Ohio certainly knows how to draw a broad
review amendment, and I wish to eall attention to the amend-
ment he offered to this bill. I understand it is similar to the
review provision in the Ohio railway law.

Mr. FORAKER. It is an exact copy. !

Mr. LONG. It is an exact copy of the provision in those
statutes.

Mr. FORAKER. I did not draw it at all.

Mr. LONG. It reads, referring to the suit authorized to be
brought against the Commission—

to vacate and set aside any such order on the ground that the rate or
rates, fares, charges, classifications, joint rate or rates fixed in such
order is unlawful or unreasonable, or that any such regulation, prac-
tice, or service fixed In such order is unreasonable.

It further provides that—

In all actions under this section the burden of proof shall be upon
the Elalnuﬂ to show by clear and satisfactory evidence that the order
of the Commission complained of is unlawful or unreasonable, as the
case may be.

The question of the reasonableness and justness of the order
can be inquired into by the courts, if they will assume the juris-

’| dietion under the Esch-Townsend bill and under this amendment

of the Senator from Ohio.

Now, taking the document that was printed at the request of
the Senator from Pennsylvania [Mr. Kxox], we find that pro-
visions for review that impose upon the courts the consideration
of the same questions that are conferred upon the Commission
are found in the following States:

ALABAMA,

That upon the trial of said! cause the order of the rallroad commis-
sion shall be prima facle evidence that the thing ordered to be done
was correct, reasonable, and just, and the burden of showing that such
order . Is net correct, reasonable, and just shall be upon the railroad or
railroads falling or refusing to comply with the order of said railroad
commission.

KANSAS.

And said court may set aside, vacate, or annul one or more or any
part of any of the regulations, orders, findings, or decisions adopted by
the said board which shall be found to be unreasonable, unjust, oppres-
give, or unigwful without disturbing others.

MINNESOTA.

Upon such appeal, and upon the hearing of any application by the
commission or bg the attorney-general, for the enforcement of any
such order made by the commission, the district court shall have juris-
dictlon to, and it shall examine the shole matter in controversy. “n-
cluding matters of fact as well ag questions of lme, and %o affirm
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mc;d!fy. or reverse such order in whole or in part, as justice may re-
quire, -
MISSISSIPPL.

But In trials of cases brought for a violation of any tariff of charges
as fixed by the Commission, it may be shown in defense that such
tariff so fixed was unrcasonable and unjust to the carrier.

TEXAS.

In all trials under the foregoing article, the burden of proof shall
rest upon the plaintiff, who must show by clear and satisfactory evi-
dence that the rates, regulation, order, classification, act, or charges
complained of, are unrcasonable and unjust to it or them.

WASHINGTON.

Any railroad or express company affected by the order of the Com-
mission and deeming it to be contrary to the law, m.a{_‘instltute pro-
ceedings In the superior court of.the State of Washington In the
county in which the hearing before the Commission uron the complaint
had been held, and have such order reviewed and its reasonablencss
and lawfulness inquired into and determined.

WISCONSIN.

Any rallroad or other y In interest being dlssatisfled with an
order of the commission fixing any rate or rates, fares, charges, classi-
fications, joint rate or rates, or any order fixing any regulations, prac-
tices or service, mn‘f commence an action in the circuit court :.galnst
the commission, as defendant, to vacate and set aside any such order on
the ground that the rate or rates, fares, charges, classifications, joint
rate or rates, fixed in such order, is unlawful, or that any such regula-
tion, practice or service, fixed In such order, is unreasonable, in which
action the complaint shall be served with the summons.

Examples of limited review provisions are found in this bill
as it came from the House of Representatives without amend-
ment, or with the amendment which I proposed, or with the
amendment which the Senator from Iowa [Mr. ALLisoN] pro-
posed. The following States have limited review provisions:

LOCISIANA.

If any railroad, express, telephone, telgrnph. steamboat and other
water craft, or sleeping-car company, or other party In Interest, be dis-
gatisfied with the decision or fixing of any rate, classification, rules,
charge, order, act, or regulation, adopted by the commission, such party
m.n{1 file a petition setting forth the cause or causes of objection to
such decision, act, rule, rate, charge, classification, or order, or to either
or to all of them, In a court of competent jurisdict‘ion. at the domicile
of the commission, against sald commission as defendant, and either

rty to said action may appeal the case to the supreme court of the

tate, without regard to the amount involved, and all such cases, both
in the trial and aﬁpellnte courts, shall be trled summarily, and by pref-
erence over all other cases.
NORTH CAROLINA.

Provided, That any company may appeal to the judge of the superior
court in term time and thence to the supreme court fr%m any determi-
nation of the commission fixing or refusing to change the rate of
freight or fare.

NORTH DAKOTA.

Any railroad, rallroad corporation, or common carrier subject to the
provisions of this article, or any other person Interested in the order
made by the commisioners of railroads may appeal to the district court
of the proper county in the jodicial distriet of this State from which
the complaint arose, and which is the subject and basis of the order,
from any order made by the commissioners of railroads regulating or
fixing its tariffs or rates, fares, charges, or classifications, or from any
other order made by said commissioners under the provisions of this
article by serving a notice In writing upon the secretary of said com-
missioners, or any one of said commissioners, within twenty days after
such railroad, railroad corporation, or common carrier shall receive
notice from such commissioners of and entry of such order.

SOUTH DAKOTA.

Whenever any common carrier, as deflned In and subject to the pro-
vislons of this article, shall violate or refuse or neglect to obey any
lawful order or requirement of the sald board or railroad commis-
gloners, it shall be the duty of sald commissioners, and lawful for
any company or person interested in such order or requirement, to
apply in a summary way, by tgeﬂtlon to the ecircuit court in any
county of this State in which the common ecarrier complained of has
its principal office, or in any county throu which its line of road
passes or Is operated, or in which the violation or disobedience of such
order or requirement may h::_lppen. alleging such violation or disobedi-
ence as the case may be; and the sald court shall have power to hear
and determine the matter on such short notice to the common carrier
complained of as the eourt shall deem reasonable, and such notice may
be served on such common carrier, it or its officers, agents, or servants
in such manner as the court shall direct; and said courts sball pro-
ceed to hear and determine the matter speedily as a court of equi
and without the formal pleadings and proceedings applicable to ordi-
nary suits in equity, but in such manner as to do justice in the
premises.

The amendment of the Senator from Iowa provides that “ and
jurisdiction to hear and determine such suits is hereby vested in
such courts.” What words-should be added to make it an
amendment in which the eourt would be invited to go into all
the questions that were pending before the Commission? I
eall the attention of the Senator from Maryland to what I think
should be added to make the amendment of the Senator from
Iowa a broad review. It should read like this:

And jurisdiction to hear and determlne in such suilts whether the
rate fixed by the Commission Is in fact just and reascnable, is Lereby
vested In such courts.

Those are the words which the Senator from Ohio wanted in
a ‘review amehdment; those are the words which the Senator
from Massachusetts wanted to insert; those words are not in
this amendment now. Or it could be made broad in this form:

And jurlsdiction to hear and defermine in such suits the justness
and reasonableness of the rate fixed by the Commission, is hereby
vested In such eourts.

L]

In both of these suggested amendments, if adopted, the at-
tempt would “be made to confer the rate-making power on the
courts on review.

It will be observed that the difference between a broad and
limited court review is that in the broad review the duty is
imposed upon the court to ascertain whether the rate fixed by
the Commission is in fact just and reasonable. This is the same
duty that Congress imposes upon the Commission, and, if after
imposing the duty upon the Commission, Congress imposes the
same duty upon the court, it is impossible to determine why a
Commission is needed.

In the limited review, jurisdiction is conferred upon the court,
making it clear that it is not the intention of the legislature
to prevent a review of the orders of the Commission by the
courts, but no words are used that can be construed to mean
that the legislature intended that the court gshould inquire into
the facts and revise the judgment and discretion of the Com-
mission.

Of course, broad review amendments are predieated upon the
assumption that the courts would assume the duty of revising
the judgment and discretion of the Commission if invited to do
so by Congress in this legislation. I do not believe they would
do this,

Mr. ALDRICH. Will the Senator allow me to ask him a
question? I do not want to interrupt him if he objects.

The VICE-PRESIDENT. Does the Senator from Kansas
yield to the Senator from Rhode Island? ¥

Mr. LONG. Certainly.

Mr. ALDRICH. Does the Senator believe that the bill as it
came from the House of Representatives gave to the courts juris-
diction over suits brought to set aside or suspend the orders of
the Commission?

Mr. LONG. I do, and I so stated in my remarks on the 3d of
April.

Mr. ALDRICH. I remember what the Senator said, and I
will say, as the Senator from Maryland [Mr. RAy~Ner] has
brought my name into this debate, that, in my judgment, the
amendment now offered by the Senator from Iowa does not go
one single step beyond that; that it simply confers in terms upon
the courts jurisdiction which the Senator from Kansas and
other Senators who are in favor of this legislation have always
contended was accomplished by the House bill.

Mr. RAYNER. May I ask the Senator a question?

The VICE-PRESIDENT. Does the Senator from Kansas
yield to the Senator from Maryland?

Mr. LONG. Yes.

Mr. RAYNER. Will the Senator from Kansas be willing to
vote in favor of his own amendment?

Mr. LONG. Certainly. But you have not presented my
amendment.

Mr. RAYNER. There is only one word in it different. Take
out the word™* jurisdiction ” and insert the word * authority,”
and it is your amendment. I will put in the word * authority.”
Now, will you vote in favor of your own amendment?

Mr. LONG. Offer my amendment, and I will vote for it.

Mr. RAYNER. I will offer it.

Mr. LONG. You can not offer it in my time.

Mr. RAYNER. I ask the Senator to yield to me for &
moment,

The VICE-PRESIDENT. Does the Senator from Kansas
yield to the Senator from Maryland?

Mr. LONG. Not to offer an amendment now.

Mr. RAYNER. You challenged me to do it.

The VICE-PRESIDENT. The Senator from Kansas declines
to yield. .

Mr. RAYNER. If he does not yield, of course I can not offer
the amendment.

Mr. LONG. As I stated before, I consider that the bill as it
came from the House, without any amendment, provided for a
limited review ; that the courts wonld not try the same ques-
tions de novo that were tried by the Commission and pass on the
facts without regard to the findings of the Commission. All the
review amendments that seek to impose the duty upon the courts
that is imposed by this bill upon the Commission are based upon
the theory that the courts will assume that jurisdiction. As I
stated in the speech I made on the 3d of April, I do not believe
the courts. under any review amendment that may be made,
would exercise this jurisdiction. My amendment did nothing
more than to make clear in words the limitations that the Su-
preme Court of the United States has prescribed for itself in the
consideration and determination of these questions.

The two leading cases in which the Supreme Court has con-
sidered rates made under the authority of State legislatures have
been the Reagan case (154 U. 8., 362) and Smyth v. Ames
(169 U. 8., 466). The Texas statute gave a broad review to
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the court in the consideration of orders made by the commis-
sion in the following language :

In all trials under the foregoing section the burden of proof shall
rest upon the plaintiff, who must show by clear and satisfactory evl-
dence that the rates, regulations, orders, classifications, acts, or charges
complained of are unreasonable and unjust to it or them.

But the Supreme Court, in its consideration of the schedule
of rates made by an order of the Texas Railway Commission,
confined its examination to the question as to whether or not
the rates were so unjust and so unreasonable as to take the
property of the carrier without just compensation. Justice
Brewer for the court said

The courts are not authorized to revise or change the body of rates
imposed by a legislature or a commission; they do not determine
whether one rate is preferable to another, or what under all circum-
stances would be falr and reasonable as between the carriers and tho
shippers; they do not engage in any mere administrative work,; but
still there ean be no doubt of their power and duty to inguire whether
& body of rates prescribed by a legislature or a commission is unjust
and unreasonable, and such as to work a practical destruction to rights
of property, and if found so to be, to restrain its operation.

It will be observed that the court limited its inquiry into the
question as to whether or not the body of rates preseribed by the
legislature was so unjust and so unreasonable as to work a prac-
tical destruction of the rights of property. In this case Justice
Brewer also announced the doctrine that courts will restrain
the illegal acts of a special tribunal when it has exceeded its
authority, even though the acts were done under a valid law.
He said:

Neither will the constitutionality of the statute, if that be conceded,
avail to oust the Federal court of jurisdiction. A valid law may be
wrongfully administered by officers of the State, and so as to make
such administration an illegal burden and exaction upon the individual.
A tax law, as it leaves the legislative hands, may not he obnoxious to
any challenge, and yet the officers charged with the administration of
that valid tax law may so act under it in the matter of nssessment or
collection. as to work an illegal trespass upon the property rights of
the individual. They may go beyond the powers thereby conferred, and
when they do so the fact that they are assuming to act under a valid
law will not oust the courts of jurisdiction to restrain their excessive
and illegal acts.

In the case of Smyth v. Ames (169 U. 8., 466) the statute of
Nebraska gave a broad review in the following language:

Whenever any railroad company or companies in this State shall, in
a proper action, show by competent testimony that the schedule of
rates prescribed h{ethe act is unjust and unreasonable, such railroad
or rallroads shall exempt refrom as hereinafter provided.

Notwithstanding this statute, the court confined itself in that
case to the same questions that were considered in the Reagan
~ease—that is, as to whether the property rights of the carrier
sec:luet;ied by the Constitution of the United States had been in-
va e

There are three recent cases of the Supreme Court in which
the extent of judicial interference with the rates made under
legislative authority has been fully considered.

The first is the San Diego Land Company case (174 U. 8.,
754), a unanimous decision, in which Justice Harlan, speaking
for the court, said:

But it should also be remembered that the judieciary ought not to
interfere with the collection of rates established under legislative
sanction unless they are so plainly and palpably unreasonable as to
make their enforcement equivalent to the taking of property for public
use withont such compensation as under all the circumstances is just
both to the owner and to the public—that is. judiclal interference
should never occur unless the case presents, clearly and beyond all
doubt, such a flagrant attack upon the rights of property under the
guise of regulations as to compel the court to say that the rates pre-
scribed will necessarily have the effect to deny just compensation for
private property taken for the public use.

He further said:

The only issue properly to be determined by a final decree in this
cause Is whether the ordinance In question, fixing rates for water
supplied for use within the city, is to be stricken down as confiscatory
by its necessary operation, and therefore in violation of the Con-
etitution of the United States.

The second case is that of the Minnesota Railroad Company
v. Minnesota (186 U. 8. 257), which was also a unanimous
decision, in which Justice Brown, speaking for the court, said:

The presum%tion is that the rates fixed by the commission are reason-
able and the burden of proof is upon the railroad companies to show
the contrary.

He further said:

It is sufficlent, however, for the purpose of this case to say that the
action of the Commigsion in fixing the rate complained of as to this
particular class of frelght has not been shown to be so unjust or
unreasonable as to amount to a taking of property without due process
of law, and we therefore conclude that the judgment of the Bupreme
Court must be affirmed.

It will be observed that the Supreme Court in this case con-
" fined itself to the question as to whether or not the rate com-
plained of was so unjust or unreasonable as to amount to a
taking of property without due process of law. The Minnesota
statute gave the courts the broadest kind of review, as I have
heretofore shown, and yet the Supreme Court of the United
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States in considering the subject confined itself to the consid-
eration of the constitutional questions involved.

The third case is that of the San Diego Land Company 9.
Jasper (189 U. 8., 439), also a unanimous decision, in which
Justice Holmes, speaking for the court, said:

We do not sit as a general appellate board of revision for all rates
and taxes in the United States. We smtp with considering whether it
clearly appears that the Constitution of the United States has been
infringed, to:iether with such collateral questions as may be incideptal
to our jurisdiction over that one.

The VICE-PRESIDENT. The Chair is obliged to inform the
Senator from Kansas that his time has expired.

Mr. LONG. I will avail myself of the liberty of speaking
somewhat further on another amendment.

Mr. ALLISON. Mr. President, I perhaps should state my
acknowledgments in the beginning to the Senator from Mary-
land [Mr. Ra¥ser] who, in a way of pleasantry, undertakes to
give me credit which I do not deserve, and also to give the
President credit which he does not deserve.

The amendment of the Senator from Maryland, which s
under discussion at this time, is practically the amendment
which I have offered to this bill, and no amount of declamation
and positive and often-reiterated assertion can change the situ-
ation of this bill. I want to ecall the attention of the Senate,
first—and I will only occupy a minute—to the framework of this
bill. The framework of the bill, if it is to be worth anything,
should contain a provision whereby a commission, administra-
tive in its character, shall carry out the legislative will, as
found in this bill, if it shall become a law.

The Commission is clothed by this bill with the power of
Congress, as I understand, and when it makes a decision and
a declaration, it has the force and power of a legislative act,
or else we have spent here three months or more in wvain.
Either the making of a rate is a legislutive act or it is nothing,
under the Constitution and our system of Governiment. The
judicial power can not be invoked tc make a rate, nor ean the
executive power. Therefore, in acting here we are seeking,
within constitutional limits, to devolve upon a commission of
seven picked and enlightened men, power to deal with this
great and complicated question as related to 250,000 miles of
railway.

Does anybody believe that it is possible for the courts of the
United States to deal with this question under the Constitution?
The jurisdiction of this question does not lie in the amendment
which I have offered, nor does it lie in the amendment which
the Senator from Maryland has offered. If we are ever to exer-
cise governmental power over the railways it must be done here
in this body and in the other Chamber. It can not be done
anywhere else. If we have not the power to delegate to a

commission the details of this legislation as respects what is a -

reasonable rate, then it can not be done by any body, and we
are relegated in this country of ours, under constitutional limi-
tations, to saying that the railroads of this country, without let
or hindrance, may make their own rates without revision.

We must select for the execution of this law seven men who
are the fit men of this country, familiar with this great subject,
and we must rely upon their intelligence and their integrity
to deal with this question, and we must give them, and we pro-
pose to give them in this bill, the necessary power to do it.
But, of course, they must exercise that power within consti-
tutional limitations. Those constitutional limitations are fa-
miliar to us all. They are that the rates fixed by the Com-
mission shall provide a just compensation to the ecarrier; and
that we would have to do if we sat down in this Chamber and
fixed a schedule of rates for every railroad in the country.
Although we have the legislative power to do that, it is lmn-
possible for us to exercise it, and everybody knows it is impos-
sible. Therefore we must, within the powers we have, without
trenching absolutely upon the legislative power, grant to the
Commission the power to enable them to establish a just and
reasonable rate under the conditions of this bill

What is a just and reasonable rate? I heard the Senator
from Maryland [Mr. Ray~er] himself describe a just and rea-
sonable rate as a just compensation, using the constitutional
term. We have been trying to do that for a long time. This
is the first time that the guestion of fixing a rate has ever
come up in Congress. No Congress has ever before put in the
hands of a commission the power that this bill proposes o give
to them.

It has been said frequently, I know, and it has been said on
this floor in debate, that in the legislation of 1887 we gave that
power to the Commission. I was present here when that whola
debate occurred, and I wish to say that it is not possible that
the Congress at that time infended to give this power to the
Commission. It was discussed more or less frequently, but
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you may ransack that debate, which continued for six weeks,
and you will find that in no case was it proposed to give to the
Commission the power of fixing rates, either maximum or mini-
mum or both. The effect of that act was to make the Commis-
gion nothing but an arbitration board or referee. They could
not even enforce any of their own orders. They were obliged,
if one of their orders was disobeyed by a railroad company, to
gor to the court for the purpose of having it enforced. Although
it may be that there was no objection to the power of making
rates being given to the Commission for some time after the
Comimission was organized, it was not in the contemplation of
the men who framed that act that there should be power given
to the Commission to fix rates of any kind.

Now, for the first time, we are confronted with this specific
question. We all agree that we can not here directly make
rates or revise rates. Hence we are seeking to establish a
commission of the highest character and intelligence, which
shall deal with this question as an administrative board.
When they have dealt with it, their order stands as the judg-
ment and the will of Congress, or else it is nothing. The basis
of this whole transaction, when the Commission has exercised
its authority and issued its order, is equivalent to a statute.
What -do the courts do in case we pass a law here upon this
subject and a suit is brought to test that law? The test is its
constitutionality and nothing else. It is that, or it is that this
administrative board of ours has exceeded its authority. Those
are the only two gquestions which can possibly come up under
this bill under any circumstances or any situation whatever.

Why does the Senator from Maryland, in his peculiar and
euphonic way, undertake to say that here is an opportunity for
the judiciary of the United States to deal with every question
that can possibly come up under this bill? Mr. President, it
does not require a lawyer of many years standing to know that
his construction of this amendment is an impossible construc-
tion. I will venture the statement that there is no court in this
country which will in the slightest degree give heed to the sug-
gestions the Senator has made. I know there are a great many
statutes of the character of this proposed legislation in the
States. State after State has given to the courts full and com-
plete review of acts of their commissions, and I want the Sen-
ator from Maryland or some other Senator to show me where
the Supreme Court has gone one step beyond the discussion of
the constitutional power of the Commission or the question
whether it had exceeded its authority. Where is the decision
that goes beyond that? I have listened to these debates with
interest and with great benefit to myself, but I know of no opin-
ion from any judicial body which undertakes to say that every
little act of the Commission may be reviewed by the court.

That is the view I take of this amendment of mine; it is
called mine on the face of these papers. The Senator from
Maryland does me the honor to say that I am merely acting for
the Executive as respects this amendment. I will deal with
that later when the Senator from Maryland has had another
opportunity to be heard. I hope there will be a sufficient num-
ber of amendments offered to enable me also to say a few
words on that subject.

So I conclude, Mr, President, by saying that the amendment
of the Senator from Maryland, this bill as it came to us from
the House, and the amendment which I had the honor to offer
through my friend the Senator from Illinois [Mr. CuLroMm] a
day or two ago are all of them limited as respects the jurisdic-
tion of the courts to two questions—(1) whether or not the
Commission has acted beyond its authority, and (2) whether
the decision of the Commission fixes a just and reasonable rate
and gives just compensation, because I remember how thor-
oughly the junior Senator from Texas [Mr. Bamgy] elaborated
that question about just and reasonable rates and just compen-
sation. He treated them as I treat them now, as synonymous.

The VICE-PRESIDENT rapped with his gavel.

Mr. ALLISON. That is the only question involved in the
amendment of the Senator from Maryland.

The VICE-PRESIDENT. The time of the Senator from
Jowa has expired.

Mr. BAILEY. Mr. President, it is not entirely creditable to
the eandor of the Senate to say that for three long months this
controversy has been revolving around the question as to the
character of a court review, and now, after all of this long
debate, it is suddenly discovered that all court reviews at last
mean the same thing.

Mr. ALLISON. Will the Senator allow me for a moment?

Mr. BAILEY. Certainly.

Mr. ALLISON. I did not say all *“court reviews.” I said
the several propositions that are now pending.

Mr. BAILEY. The Senator will find that if he can sustain

the proposition that the court review, as it will be defined in the

bill with his amendment, is the same as the court review pro-
posed by the Senator from Maryland, then all court reviews at
last come to the same complexion. The Senator from Iowa
makes this mistake. He assumes that Congress is compelled to
confer upon the courts all the jurisdiction which this bill, with
his amendment, confers. But, sir, nothing could be further from
an accurate statement of the law than that. The only jurisdic-
tion which Congress is compelled to confer upon the courts is the
jurisdietion to hear and determine the carrier's constitutional
right to a just compensation for his property. Indeed, Congress
is not compelled to confer even that in the bill, but if it failed
to do so and if it did not exist, independently of this bill, under
the existing law, then the bill itself would be unconstitutional
and void. The carrier could not affirmatively assail it, because
the court can entertain jurisdiction of no suit except when au-
thorized to do so by an act of Congress, but when the Govern-
ment summoned the offending earrier into court to answer for its
failure or refusal to obey the law, the carrier could then plead
that the law was not binding upon its conscience or its conduct,
because it was contrary to the constitutional guaranty that it
shall not be deprived of its property without the due process of

law.

But this bill, as it is now proposed to amend it, goes far be-
yond the question as to the constitutional guaranty of a just
compensation and beyond the submission to judicial cognizance
of those practices and regulations -which involve a property
right. 'This bill provides—and I invite the attention of the Sen-
ator from Iowa to the breadth of the language—

The venue of suits brought in any of the circuit courts against the
Commission to enjoin, set aside, annul, or suspend any order—

That would be broad emough, but this amendment does not
stop with that—
or requirement of the Commission; * * * and jurisdiction to hear
and determine such suits is hereby wvested In such courts.

Congress is not required to submit every order or requirement
of the Commission to judiecial serutiny. Congress can author-
ize the Commission to do many things into which the courts are
not entitled to inquire. Indeed, sir, Congress can authorize the
Commission to do everything except to deprive the carrier of
its property without due process of law and without a just com-
pensation. Subject to those limitdtions, Congress can author-
ize the Commission to do whatever Congress chooses, and can
tlaxpressly exclude the acts of the Commission from judicial

nquiry. -

Does the Senator from Iowa exclude the courts from enjoin-
ing anything which the Commission is authorized to do? Ev-
ery aet, important or unimportant, affecting a property right or
not affecting a property right, is by the express terms of this
amendment submitted to the judgment of the court; and therein
lies the difference between a broad review and a narrow review.
A broad review is a statutory one—a review that subjects to the
determination of the court those matters which constitutionally
could be excluded from judicial cognizance. A narrow review
is one which auborizes the court to hear and determine only
those matters and things which, because they involve a property
right, could not be excluded from judicial determination. °If
the Senator from Iowa is entirely certain that he wants only
to submit to judiecial cognizance what can not be excluded, the
way is easy. Three lines in this bill can accomplish it. But
it is the determination of our friends on the other side to open
the doors of the court, not only as wide as they can swing, but
it appears to me that they have determined to take the doors
off the hinges, so that Congress will not hereafter be tempted to
narrow that review.

I congratulate the Senator from Rhode Island [Mr. ArpricH],
who denies the soft impeachment of the Senator from Maryland,
and modestly disavows any part in this arrangement; and yet
from the beginning of this long debate to this day the one in-
gistance of the Senator from Rhede Island has been for a broad
court review. He has at last obtained what he wants, and
hence he is so well satisfied with this amendment. Some Sena-
tors may not know what they have agreed to do, but the Sena-
tor from Rhode Igland is not one of them.

Mr. ALDRICH. Mr. President——

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Rhode Island?

Mr. BAILEY. 1 do.

Mr. ALDRICH. I stand exactly where the Senator from
Texas stood when he said in this presence: “ I will not vote for
any bill that does not open wide the doors of the courts of the
United States to all the people of the United States.”

Mr. BAILEY. Oh, no! The Benator stops short of the quo-
tation—* to protect their constitutional rights.”

Mr. ALDRICH. That is an addition which the Senator now
makes to his original statement.
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Mr. BAILEY. The Senator is mistaken. The Senator from
Texas said then and bhe says now be will not be a party to any
proposition which attempts to cheat the Constitution and to
deprive the courts of a power which is constitutionally theirs.
That is what I said then. That is what I say now.

Mr. ALDRICII. The people of the United States have no
rights—no property rights or other rights—except such as are
guaranteed by the Constitution of the United States.

Mr. BAILEY. The Senator from Rhode Island is mistaken
again. We have numerous political rights which——

Mr. ALDRICH. I should perhaps have said property rights.

Mr. BAILEY. Which are under no guaranty of the Con-
stitution of the United States. We have numerous personal
rights which are not secured by any constitution, State or
Federal. Indeed, Mr. President, the only property right which
we enjoy under the Constitution of the United States is that
gur property shall not be taken from us without due process
of law, or without a just compensation. All the property rights
we hold subject to the control and disposition of the Federal
Government are under those two limitations. Those limita-
tions I cheerfully respect, and, Mr. President, if I were going
to make another constitution, I would write in it those same
limitations, just as our fathers wrote them in the one under
which we must now legislate. I believe in a written con-
stitution. I will grant to no body of men that can be chosen
the right to legislate, without limitation, upon the essential
rights of the citizen. That is the difference between a Demo-
crat and a Republican. That is what makes us Democrats
and that is what makes you Republicans and what made your
ancestors Whigs. We not only believe in a written constitu-
tion, but we believe in construing every line and letter of it
strictly to serve its purpose. You believe in a broad construe-
tion of the Constitution as well as broad court review. I think
you honestly believe it; or, at least, most of you do. You
believe as honestly in that as I do in my theory, because you
trust more to the wisdom and to the justice of the living than
you do to the restraining enactments of the dead. Just as if
I were writing a constitution I would write those provisions
in it, so when I am writing a law under that Constitution,
I desire that there shall be written in it such, but only such,
jurisdiction to the courts as the Constitution commands us to
give them. i

Mr. FULTON. Mr. President, I think I have been a per-
sistent, if not a consistent, advocate of what we have come to
call the restricted or narrow review. I fully agree with the
‘Benator from Texas [Mr. Banrey] that there is a clear distine-
tion between what we have called and what we mean by a re-
stricted review and that which we term the broad review. I
believe, and have contended throughout this discussion, that
under the Constitution we can not deprive a carrier or a party
affected by the orders of the Commission of the right to have
every such order tested as to its constitutionality or as to
whether the Commission had the power or authority under the
grant of Congress to prescribe it. And I believe unless we
specifically give the courts the power to go beyond that, that is
the limit to which the courts can go or will go in any case.

There is, and has been a wide misapprehension as to the
nature and extent of the controversy which has been going on
here between the so-called “ narrow ” and the so-called * wide ™
review advocates. There seems to be an impression among some
that one party has contended that there should be no court re-
view whatever of the orders of the Commission. There has
been no such contention, Mr. President. It has been conceded
by all that the parties affected by the orders of the Commission
have the right to have tested in court the question as to whether
or not their constitutional rights have been invaded or the Com-
mission has exceeded its authority. We have contended that
the parties have this right whether it be so written in the stat-
ute or not; that it is not necessary to write any such authoriza-
tion in the statute In order to vest such right in the parties
affected by any order of the Commission.

But we contend further that if such authorization shall be in-
serted in the statute, it will not in the least extend the powers

of the court to inquire into or to review the orders, unless the |
statute shall go further and provide that the courts may also |
review the discretion which is vested in the Commission to make.

the orders, and right there I contend is the boundary line be-
tween the restricted and the broad review. The gquestion is
whether or not we shall allow the parties affected by the orders
of the court to have a judicial inguiry beyond the constitutional
question into the question of the wisdom of the exercise by the
Commission of its discretionary powers under the act of Con-
gress, Clearly, such right never exists unless affirmatively and
in terms granted by Congress, and neither by the original text
nor as proposed to be amended is or will such right be granted.

Mr. President, these have been the issues. Now, the Senator
from Iowa offers an amendment to the provision we harve com-
monly called the * venue clause” in the pending bill. So far
as that particular amendment is concerned, in view of the eriti-
cisms which have been offered against it, I think I ought to say
that I acknowledge something of responsibility for its presenta-
tion here. I think I ean safely say that I am the sole, lone, and
exclusive author of the words * and jurisdiction to hear and deter-
—mine such suits is hereby vested in such courts.” 1 assume the
responsibility for having suggested and written those words.
I make no claim to having originated the thought or idea. The
suggestion that some amendment of that character should be
made has been advanced during the discussion of this bill by
several. But as for the particular words here employed and
their insertion as proposed, I admit and assume entire respon-
sibility. I suggested them to the Senator from Iowa, and at
his request put them in writing exactly as they here appear
without suggestion from or consultation with any person whom-
soever., Whatever of responsibility this admission entails, I
willingly assume.

I undertake to say, Mr. President, and T think I ecan prove,
that the addition of these words to this section do in no wise
extend or enlarge the powers of the court to review the orders
of the Commission. Let us take the language of the bill as it
is without the proposed amendment :

The venue of sults brought in any of the circuit courts of the United
States to enjoin, set aside, annul, or suspend any order or requirement
of the Commission shall be in the district where the carrier against
whom such order or requirement may have been made has its prineipal
operating office.

That is the langnage of the bill as it stands to-day. I ask
the Senate what does that language mean? “The venue of
suits brought in any of the circuit courts of the United States
to enjoin, set aside, or annul” the orders of the Commission
shall be in certain circuit courts of the United States in certain
districts. Does not that contemplate and imply that those
courts shall have jurisdiction to try, * hear, and determine such
cases?” It has been contended, of course, that the clause
quoted would not vest in the courts jurisdiction in such cases.
I have always contended that it would and that it is immaterial
whether or not it would, because the courts would have the
jurisdiction without an express provision granting it to inguire
whether or not an order invades a party’s constitutional rights.
I ask Senators is it not a most illogical and absurd proposition
1o assert that the venue of a certain class of cases shall be in
certain districts, in certain courts therein, and yet deny that
those courts have jurisdiction to hear and determine them?

Mr. RAYNER. Let me ask the Senator——

Mr. FULTON. No; the Senator is already scheduled for the
next amendment to complete his speech, and I think he ought
not to appear in advance of the announcement. If the Senafor
will kindly pardon me, I must hurry along, because I have little
time. I may also have to advertise dates for the future.

Mr, President, whatever may be the views of Senators as to
whether or not this venue clause vests the jurisdiction in the
courts mentioned, I assume that everyone will admit that it was
intended to confer such jurisdiction, or, at least, to acknowl-
edge it, because, as I have said, it would be the most absurd
proposition imaginable to say to a party, * We realize that you
have a right to maintain a certain action, you may maintain a
suit to test the constitutionality of the orders of the Commis-
sion, but you must try the case in this particular court,” and
then when the party comes into that court to try the case deny
the jurisdiction of the court to entertain the suit.

Then, Mr. President, if it be a fact that the granting or ac-
knowledgment of jurisdiction was contemplated in this venue
clause, tell me how much it adds, how much it enlarges, how
much it extends the jurisdiction of the courts to simply add the
words “and jurisdiction to hear and determine such suits is
hereby vested in such courts.”

Suppose this bill should be enacted withont changing the
venue clause or adding the proposed amendment. Would it be
contended that it was the purpose of Congress to designate the
courts in which any suit to test the validity of an order of the
Commission should be brought and yet to deny to snch eourts
jurisdiction to hear and determine such suits? What, think
you, was the purpose of inserting this venue elanse? Was it
intended as a delusion and a snare?

Clearly the framers of this bill recognized the fact that suits
might and would be instituted to test the validity of orders;
that under the Constitution the right to prosecute such suits
might not be denied, but that Congress might designate in what
court they should be prosecuted, and it was deemed important
8o to do, hence this venue provision.

But, Mr. President, do the words “ jurisdiction to hear and

wise

determine such suits is vested in such courts™ in any
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broaden the right of review? Let us see. What suits are re-
ferred to in the amendment? Manifestly the suits the venue
of which is fixed in certain courts. No other or different char-
acter of suits are brought in by the amendment. Then, how
can it be contended that an enlarged jurisdiction is thereby
given? Simply jurisdiction to hear and determine such suits,
namely, the suits the venue of which is provided for in the
original text, is granted. Was it not designed that such courts
should have jurisdiction to hear and determine such? "If not,
why stipulate the place of frial when there could be no trial?

Do the words “to hear and determine ” enlarge the right of
review? Clearly not, for they are words the legal import of
which i1s well understood. * Jurisdiction to hear and deter-
mine ” signifies only that the court is empowered to hear and de-
termine the case according to the legal rights of the parties as
they shall appear; they do not in any degree define the scope
of the inquiry. It therefore clearly appears that this amend-
ment adds nothing to the jurisdiction of the courts except to
make it clear that there is no purpose to deny a party whatever
right he may have under the Constitution to a judicial investi-
gation to ascertain whether or not his constitutional rights have
been invaded, or the authority of the Commission exceeded.
Iow far, then, under such a provision will the courts go in re-
viewing the orders of the Commission? In answer to that I
lay down this proposition:

Where Congress confides to an administrative board or com-
mission such as this discretionary power, the courts will not
review or inquire into its orders or proceedings in the exercise
of such discretion further than to ascertain whether or not it
has exceeded the power vested in it or, what is the same in effect,
violated the constitutional rights of a party affected by any such
order or proceeding, unless the statute specifically and in un-
questionable terms authorizes it to review such discretion.
Now, here you will observe no such authority is given or im-
plied. The provision is that all suits * brought to enjoin, set
aside, annul, or suspend an order of the Commission” shall be
brought in certain courts, which shall have jurisdiction to hear
and determine them. That is simply a recognition of the ad-
mitted fact that the right to bring such suits can not be denied,
for, as I have said and as has been said by every Senator who
has participated in this discussion, the right to a judicial in-
quiry to ascertain whether or not a party’'s rights under the
Constitution have been invaded, or the authority of the Com-
misslon exceeded, can not be denied, hence it is here recognized.
True, it is not specifically provided that the inquiry shall cease
when that fact has been determined, but such is the rule, unless
specific authority for further inquiry be given.

Now, on that proposition I wish to call the attention of the
Senate, just briefly without reading in extenso, to the case of
the San Diego Land Company v. National City, in 174 U. 8.
The court there is discussing how far judicial review of rates
fixed by a commission just such as this may be had without
express and specifie authority. This is what the court said,
Mr. Justice Harlan announcing the decision:

But it should also be remembered that the judiciary ought not to

Interfere with the collection of rates established under legislative sanc-
tion unless they are so plainly and palpably unreasonable—
Now, notice—

unless they are so plainly and palpably unreasonable as to make their
enforcement equivalent to the taking of property for public use withont
such compensation as under all the circumstances is just both to the
owner and to the public—that is, judiclal interference should never
occur unless the case presents, clearly and beyond all doubt, such a
flagrant attack upon the rights of property under the ;iulse of regula-
tions as to compel the court to say that the rates prescribed will neces-
garily have the effect to deny just compensation for private property
taken for the public use.

Mr, President, that is the limit to which the court will go un-
less there is some specific authority found in the statute for
doing otherwise; and it is reasonable, logical, and just, because
Congress in the exercise of its legislative authority has vested
in the Commission discretionary power, and the courts never
review the exercise of discretionary power unless there is a
snecific provision for it or unless abuse of it ean be shown.

Mr. BACON. Will the Senator permit me to ask him a question?

The VICE-PRESIDENT. Does the Senator from Oregon
yleld to the Senator from Georgia?

Mr. FULTON. It is hard to refuse the Senator. I have re-
fused others.

Mr. BACON. I simply wanted to ask the Senator, referring
to the proposed amendment which he is now discussing, whether
under the terms of the proposed amendment there is any order
or requirement which it is possible for the Commission to make
which this amendment does not give specific jurisdiction both
to hear and to determine?

Mr. FULTON. No, in one sense; yes, in another. I will
answer the Senator this way: There is no suit that may be

filed attacking the validity of the orders of the Commission on
the ground that they are unconstitutional of which those courts
will not take jurisdiction, but the court will take jurisdiction
simply for the purpose of protecting the constitutional rights
of the parties. The courts will inquire whether or not consti-
tutional rights have been invaded, and if they find that they have
not they will drop the suit then and there and dismiss it.

Mr. BACON. If that is the case, what possible objection can
the Senator have to the amendment offered by the Senator from
Maryland, which prescribes that very thing?

Mr. FULTON. That is a very natural question. While we
understand in a general and in a sufficiently definite way to
what extent the court will go in cases of this character where
no specific provision for reviewing the discretion of the Com-
mission is given, yet the Senator knows very well, because he is an
able lawyer, that when we enter upon the work of prescribing the
limits of the jurisdiction of the court to exercise its judicial
power we are treading on very dangerous ground. It is the
wiser course to let the court determine the extent of its power
in that respect. How far they will zo we know with sufficient
certainty to be assured that under this provision they will not
review the Commission’s discretion.

The VICE-PRESIDENT. The Senator's time has expired.

Mr. CULLOM. Mr. President, I have retained my seat in
the Senate while I have been in the city during the whole dis-
cussion of this subject. I have felt that perhaps I ought to
continue to do so, but in view of my past relation to the sub-
ject and the expectation that I should say something upon it
I have concluded to make a very few remarks.

Mr. President, I am in favor of the adoption of the amend-
ments offered by the Senator from Iowa [Mr. Arnison].

When the Hepburn bill unanimously passed the House, and
was referred to the Committee on Interstate Commerce of the
Senate, ill health necessitated my absence from Washington.
I did not have the opportunity or facilities to examine the legal
phase of the subject. Without special investigation, I sup-
posed, as a matter of course, that the railroads would have
the right under that bill, without amendment, to appeal to the
courts if the rates prescribed by the Commission invaded any
right guaranteed to them by the Constitution. The agitation
for an amendment to the interstate-commerce act of 1887 has
been going on for nearly ten years, until the patience of the
people of the whole country has become nearly exhausted, and
my main anxiety was to secure the passage of an effective bill
at the earliest possible date.

The Hepburn bill having unanimously passed the House, and
seeming to embody the more important features deemed essen-
tial to an effective act, I favored tlie passage of that bill with-
out amendment.

The general provision in that bill that the orders of the Com-
mission shall remain in effect until set aside by the Commission
itself, or by a court of competent jurisdiction, taken in connec-
tion with the judicial power as defined by the Constitution and
laws of the United States, extending as it does to all eases in
law and equity arising under the Constitution and laws of the
United States, and the general right of every man to appeal
to the court if his constitutional rights are invaded, appeared
then to me to be sufficient to confer upon the circuit court juris-
diction to protect the rights of the carrier under the Constitu-
tion, without any specific provision conferring such jurisdic-
tion upon the circuit courts.

But as this great debate has developed the subject, and I
have examined the decisions of the courts, I think it extremely
doubtful if the ecircuit courts of the United States can take
jurisdiction without such jurisdiction is expressly conferred
upon them.

The decisions of the Supreme Court since the days of Chief
Justice Marshall and extending to the present, many of which
have already been quoted here, seem to make it reasonably clear
that the circuit courts of the United States, having been created
by statute, ean have no jurisdiction but such as the statute
confers. And, as stated by the court itself, the circuit courts
of the United States are created by act of Congress, and it is
necessary in every attempt to define their power to look to that
source as a-means of accomplishing that end.

The decisions of the Supreme Court have convinced me that
it would be unsafe, to say the least, to pass this bill without in-
serting therein a clause expressly conferring jurisdiction upon
the circuit courts of the United States.

Mr. President, if we could constitutionally do so, I would not
hesitate to confer upon the Interstate Commerce Conunission
the absolute, unreviewable power to fix rates.

I believe that the Interstate Commerce Commission Is a much
more competent body to fix a railroad rate than is a court of the
United States.
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Deriving their appointment from the same source, they should
be as able and as competent as the circuit judges of the United
States. In addition, the Commission gives its whole time and
attention to the consideration of all the details connected with
the fixing of rates and the management of railroad property.
Without at all reflecting upon our United States courts, the
Interstate Commerce Commissioners necessarily become far
more expert in this branch of the subject than any circuit court
can possibly become.

Judge Grosscup, an able eircuit judge of the United States, has
recently said that one of the difficulties in the administration
of the law is that the eircuit judges are totally incompetent to
pass upon the question of rates. Judge Grosscup made this
statement, not as a reflection on the learning and ability of cir-
cuit judges, but because of the intricacy of the question and the
vast amount of other important work which is the daily life of
the ecireunit judge. As he expressed it—

The circuit 311650 one day is exploring the intricacles of a patent
case, another day he is hearing a personal-injury case, another he is
hearing some customs case, ancﬁher he is pursuing the meanderings of
some chancery case. Every day brings up some new subject covering
some wide area upon which he must be specially educated for the day's
judgment. * * * Now, call him from this judgment seat to
decide upon a question, the most perplexing, the most difficult question
to a man who has had no education, no vision of the subject upon
which he is expected to rule. Thus I say that the circuit court is an
incompetent court.

Mr. President, I was no less forcibly impressed with the rea-
soning of Mr. Justice Bradley, tlran whom no abler man has
occupied a seat in the Supreme Court, in his dissent in the
Minnesota case.

He said:

It is complained that the decisions of the board are final and without
appeal. 8o are the decisions of the court In matters within their
jurisdiction. There must be a final tribunal somewhere for deciding
every question in the world. Injustice takes place in every tribunal.
All human institutions are :mgerfect—mnrts a8 well as commissions
and legislatures. Whateyver tribunal has jurisdiction, its decislons are
final and conclusive, unless appeal is given therefrom. The important
i(uestjon always is, What is the lawful tribunal for a particular case?
n my judgment in the present case the groper tribunal was the legisla-
ture or the board of commiskioners which it ereated for the purpose.

It will thus be seen from the reading of the decision of Mr,
Justice Bradley that he did not manifest the distrust of the
Commission as a competent bedy upon which to be conferred
the absolute power to fix rates, which we so frequently hear
both in and out of Congress.

But I understand very well, Mr. President, under the de-
cision of the Minnesota case, that neither Congress nor the
legislature can confer this power upon a commission to fix
a r?tt: which shall be final and not subject to review by the
courts.

Mr, President, I am not in favor of a general or broad right
of review by the courts, and neither do 1 think that that por-
tion of the pending amendment conferring jurisdiction upon
the circuit court confers a broad right review. It does not
do it in terms, and, in my judgment, it will not be so construed
by the courts. If this bill shall become a law, I do not want it
to be shorn of much of its usefulness by judicial construction,
as was the act of 1887.

The court should not be permitted to go into the whole ques-
tion of the reasonableness of the rate fixed by the Commission,
because the fixing of the rate is a legislative function, and the
Commission is a much more competent body to fix a rate than
is any court of the United States.

The proper province of the court is to determine whether the
Cominission exceeded its authority, and whether the rate fixed
by it contravenes the right of the carrier guaranteed by the
fifth amendment to the Constitution, that property shall not be
Lakeu without due process of law, nor without just compensa-

on.

Mr. President, there is a great difference between the juris-
diction of the court over a rate fixed by the railroad itself and
a rate fixed by Congress or the Commission.

In a controversy between a shipper and a railroad the courts
very properly go into the whole question of the reasonableness
of such rate. But in a controversy over a rate fixed by a com-
mission the proper function of the court is to inquire whether
the rate is so unreasonably low as to amount to confiscation
under the fifth amendment.

This is true, because when Congress delegates to the Com-
mission the fixing of a rate and the Commission fixes the rate
it is practically the same as if the rate were prescribed by Con-
gress itself. It is practically a rate fixed by law, and all that
the court can properly pass upon is whether the law-made rate
violates any constitutional right of the carrier. *

This, in my judgment, is the extent to which the court would
review the rate. This is especially true where jurisdiction is
merely given in general terms, as in this amendment, to hear

and determine the controversy without expressly providing that
the court shall pass upon the reasconableness of the rate.

Mr, President, I do not see that there is anything inconsistent
on the part of Senators who favored the adoption of the Hep-
burn bill without amendment in favoring the pending amend-
ment conferring jurisdiction on the circuit court.

When I favored the passage of the Hepburn bill without
amendment I knew that the carrier could not be denied the
right of appeal to the courts, and I thought that the Hepburn
bill as it passed the House contained sufficient provision on that
subject.

The adoption of the jurisdiction portion of the pending amend-
ment will not confer upon the courts any greater jurisdiction
than the friends of the Hepburn bill thought it contained when
it passed the House. I consider it merely declaratory of some-
thing which we thought was already contained in the bill.

If the Hepburn bill as it passed the House contains sufficient
provision for review by the courts, this amendment providing
“ jurisdiction to hear and determine such suits is hereby vested
in such courts” will not broaden the scope of the review.
Whatever the courts could have constitutionally dome under
the terms of the bill as it passed the House they can constitu-
tionally do under this amendment, and no more.

On the other hand, if the bill as it passed the House does not
contain sufficient provision for review, and is therefore uncon-
stitutional, this amendment will render the bill constitutional.

The amendment does not confer in terms a broad right of
review. It does not define to what extent the rate fixed by the
Commission ecan be reviewed by the court. In the absence of
such provision, I believe that the courts will hold that they will
not interfere with a rate fixed by the Commission unless the
Commission exceeded its authbority or unless the rate fixed
amounts to confiscation under the fifth amendment.

Mr. President, I do not think there is any danger of the courts
exercising any greater power of review than to determine
whether the rate fixed by the Commission is in violation of the
constitutional rights of the carrier.

As the subject has been so thoroughly developed here, and
the general provisions of the bill, especially the provision that
the Commission shall prescribe a rate which, in its judgment,
is reasonable and just, the manifest intent on the part of Con-
gress that the court shall not unduly interfere with the rate
fixed by the Commission, to my mind, make it certain, even
though the courts have the power, they will be loath to overturn
a rate fixed by the Commission unless it is so manifestly unjust
as to amount to the taking of property without just compensa-
tion. i

In passing upon rates fixed by the Commission, ‘under the
fifth amendment, the courts have considerable latitude, and all
the latitude which they should be given.

It is said that under the fifth amendment the rate fixed by the
Commission must amount to * confiscation” before the court
can set it aside. In a legal sense this is perhaps true, but the
term ‘* confiscation ” has always seemed to me misleading when
used in this connection.

The term * confiscation™ conveys to the ordinary mind the
taking of property without any compensation. If that were
held to be its meaning, the courts would have a very narrow
jurisdiction, But under the fifth amendment the railroad is
entitled to a just compensation for the services performed, and
that just compensation has been defined to be a fair return
upon the reasonable value of the property at the time it is being
11902'43[1 for the public. (Kansas City Stock Yards case, 183 1. 8.,

L)

So, Mr. President, it will be seen that the courts will have a
reasonably wide latitude in passing upon the rate fixed by the
Commission.

Mr. President, this is the essential feature of the pending
amendment, but it contains other excellent provisions. I am
referring now to the amendment offered by me on behalf of the
Senator from Iowa [Mr. Arrisox].

I have always been much in favor of striking out the words
*“and fairly remunerative.” In my judgment they should never
have been inserted in the original bill. *

The rate to be fixed by the Commission should be a * just and
reasonable ” rate, because the meaning of those terms is well
understood and has been passed upon many times by the courts.
The addition of the words “and fairly remunerative” might
bring a new element of consideration into the fixing of the rate.
A just and reasonable rate would probably be a fairly remuner-
ative rate, and vice versa. To say the least, the words are sur- *
plusage and should be stricken from the bill, if they have not
already been.

The pending amendment also contains a provision leaving it
within the discretion of the Commission, within a limit of two
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years, as to the time when the rate shall continue in effect.
This will give the necessary elasticity, so that rates may be
readily changed, if found necessary. J

The limitation on the granting of preliminary injunctions is
also a very wise provision. It is in a semse a compromise be-
tween a prohibition against granting of preliminary injunctions
and leaving the court absolutely free to grant such injunctions,
Under this provision the Commission will have ample time to
appear and resist the granting of an injunction.

With these amendments adopted I think the pending bill will
be not only constitutional, but will prove very effective legisla-
tion.

Mr. BACON. Mr. President, I do not design speaking over
four o five minutes at the outside. I do, however, want to ask
the attention of Senators, according to all of us the common
desire to accomplish the best in this regard, while I present
this question in just a few words and without elaboration.

There is no question, I presume, in the minds of lawyers that
in the absence of any distinct conferring of jurisdiction by this
act, the United States courts would have all power to review
any decision which affected the constitutional rights of the
parties; in other words, nothing that we can incorporate in this
bill ean take that away from the citizen, because a law, which is
superior to us, guarantees to him those rights and has conferred
upon the courts the power and the duty to maintain those rights
for the citizen. But there is a domain outside of that—outside
of the rights specifically protected by the Constitution—in which
it is within the poiver of Congress to confer or to withhold
jurisdiction from the courts.

The point I wish to ask the attention of Senators to for
their candid, unbiased, and unprejudiced judgment is this:
Under the terms of this proposed amendment, if we adopt it—
I am speaking now of the amendment offered by the Senator
from Iowa [Mr. Arrisox]—under the letter of it, under the
words of it—is there one single order or requirement of the
Commission which, so far as we can confer it—the jurisidic-
tion—we do not confer in this proposed amendment? If it is
adopted, we confer upon the court the power not only to hear,
but to determine every question which can arise as to any
order or requirement of the Commission. Let me read the
language as found on page 317 of this print of the amendments.
I asked the Senator from Oregon [Mr. FurTton] the question as
to this, and I was not entirely content with his reply, because I
did not think it was definite and candid. Of course I know he
intended to be candid, but his reply did not cover the question.
If 1 may have the attention of Senators for two or three min-
utes, I desire to say that the language of that amendment,
omitting words unnecessary for this discussion, is this:

The venue of suits * = = to enjoin, set aside, annul, or sus-
pend any order or requirement shall be, etc., and jurisdiction to hear
and determine such suits is hereby vested in such courts.

Paraphrasing the language, it would read in this way:

Jurisdiction to hear and determine any order or reguirement of the
Commission is hereby vested in such courts.

That is what the language means; that is what it is when
paraphrased.

Those Senators who are in favor of conferring on the courts
jurisdiction to review every order and every requirement of
course ecan econsistently support that amendment; but as to
Senntors who have stood here for months and asserted, both
in public and in private, that they are not willing that the
courts shall have the jurisdiction and the power to hear and
determine questions outside of the constitutional questions,
how can such Senators now defend themselves on the ground
of consistency? They ean only do so by adopting the position
taken by the Senator from Oregon [Mr. Furrox], in which he
says that, while this language does confer this power upon the
courts, the courts will not exercise it. That is practically what
the Senator from Oregon said.

Mr. FULTON. Will the Senator allow me?

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from Oregon?

Mr. BACON. I do.

Mr. FULTON. I simply desire to interrupt the Senator to
make a correction, for he certainly does not intend to misrepre-
sent what I said.

AMr. BACON. The Senator knows I do not.

Mr. FULTON. I did not, with all deference to the Senator,
say that we granted the power to the court, but that the court
would not exercise it. I said if wé granted to the court the
. power to hear and determine suits that should be brought to
test the validity of an order of the Commission, without grant-
ing specific authority to go beyond the constitutional inquiry,
which we do not grant, the courts will not go into an inquiry
as to whether or not the Commission has wisely exercised its
discretion, but will simply inguire whether or not the constitu-

tional rights of the party has been invaded, and if mot, will
dismiss the suit.

Mr. BACON. I ask the Senator, if that was his position,
why it was he was opposed to the amendment of the Senator
from Maryland [Mr.' RAYNErR] which proposes to confer that
power upon the courts?

But, Mr. President, what the Senator says—and I do not
desire now to enter into a colloguy with him on the subject, be-
cause my time is so limited, and I promised not to occupy as
much time as I have already done—but the Senator said that
the court in taking jurisdiction is not going to be governed by
the language of this law, but by what they conceive to be their
duty outside of the law and outside of the expressed jurisdie-
tion which we by this language confer.

Now, I ask the Senator in his reply to indicate a single order-
or a single requirement of the Commission which this proposed
amendment, if it is ingrafted upon this law, will not give to
the circnit court of the United States jurisdietion both to hear
and to determine?

Mr. CARTER. Mr. President——

Mr. BACON. If the Senator will pardon me, I shall be glad
to have him answer the question in his own time. -

Mr. CARTER. The Senator propounded a question.

Mr. BACON. I know, but I said I hoped any Senator who
would answer it would reply in his own time. If the Senate
will give me extra time I wjll be glad to hear the Senator.

Mr. CARTER. I have no time to give.

Mr. BACON. The Senator has his time. He has not spoaken
on this amendment and will have fifteen minutes in which to
do it.

I want to call attention now to another matter to see if the
defense, if I may so term it, of this amendment is well founded
when it is claimed that the amendment does not enlarge the
jurisdietion which is contained im the original Hepburn bill.
The original Hepburn bill read in this way:

The venue of suits brought in any of the circuit courts of the United
States to enjoin, set u}dahannul, or suspend any order or requirement
of the Commission shall in the district where the carrier against
whom such order or requirement may have been made has its prin-
cipal operating office.

It is contended that that gives jurisdiction to the courts, not
simply to hear a complaint, but upon such hearing to enjoin,
set aside, annul, or suspend any order or requirement, and that
these additional words contained in the proposed amendment
which specificially confer that jurisdietion “to hear and de-
termine " do not enlarge the power which the original Hep-
burn bill conferred upon them.

Why, Mr. President, what do these words in the original bill
mean when they say:

The venue of suits brought in any of t:eenﬁl.rcnit courts of the United

States to enjoin, set aside, annul, or sus any order or requirement
of the Commission? :

They simply mean that whenever any person shall claim the
right to have such an injunction on account of any order or
any requirement of the Commission, the yenue to hear that
contention, the place and the court where'and by which that
contention shall be heard, shall be the place and the court
gpecified in this bill. Baut it is incredible that any lawyer will
upon careful consideration claim that that language in the origi-
nal House bill confers the jurisdiction not only * to hear,” but “ to
determine ” every complaint as to any order or requirement of
the Commission, and to enjoin or set aside any such order or re-
quirement. It is an impossibility. It simply designates the
venue in which, when any person makes application to enjoin
any order or requirement of the Commission, the court shall
have jurisdiction to hear and determine whether that is a legiti-
mate matter for it to take into consideration. It is the terri-
torial jurisdiection I speak of when I use the word “ jurisdic-
tion ; ” but not the legal jurisdiction. It is the venue and venue
only—not the jurisdiction to hear and determine. A court may
have territorial jurisdiction and still not have legal jurisdic-
tion of the subject-matter; and that is the entire scope of it.

Mr. President, the learned lawyers who added these words
were not indifferent to that view of the matter, and the learned
lawyers who for months have been considering this question
were not indifferent to the proposition that it was necessary, not
simply to designate the court which should have the territorial
jurisdiction, which should have the venue within which parties
aggrieved might ask the aid of the courts, but such fixing of the
venue does not confer jurisdictional powers npon the courts as
to the subjects-matter. With the venue thus alone fixed the
courts would only have such jurisdictional power over the
subject-matter as they would have independently of this partien-
lar act. The astute lawyers who framed this proposed amend-
ment well knew this. And therefore to secure what they eall
the “ bread review "—the review to secure which this debate has
been protracted for three months—they well knew it was
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necessary to go further and to say that the particular things
for the hearing of which the venue had previously been fixed
should constitute matter over which the court, thus having the
territorial jurisdiction or the venue, should also have the legal
jurisdiction téhear and determine. Everybody inside and out-
side of this Chamber knows that those who have been contend-
ing for the broad review, the unlimited review, have condemned
in unmeasured terms this provision of the House bill on the
ground that the review which it authorized was not broad
enough to protect the rights of the railroads; and now forsooth
those who stood with us have surrendered, and now applaud
this unlimited amendment on the ground that it means exactly
what the original provision in the House bill means.

Mr. President, what have we been talking about here for
three months if it be true that this means the same thing as
Elim lprovlsion in the House bill and does not enlarge the juris-

ction?

Mr. ALLISON. Will the Senator yield to me for a question?

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from Iowa?

Mr. BACON. I would never decline an interruption by the
Senator.
Mr. ALLISON. Suppose the situation is such that this ad-

ministrative Commission, exercising power under this bill, if it
shall become a law, makes an order respecting a rate, and some
carrier or somebody else brings a suit against the Commission,
will the courts say that they will examine those questions where
discretion has actually and properly been given by law to the
Commission, no property right being involved?

Mr. BACON. If the court does not do it, it would be because
the court would say that Congress had no right to pass this bill
and adopt this amendment, for this amendment does not restrict
it in any way.

Mr. ALLISON. Very well. The court simply will not ex-
amine into that question; otherwise this administrative board
is annihilated.

Mr. BACON. Mr. President, the language of this proposed
amendment makes no restriction whatever. It is absolutely
broad, absolutely limitless, and the Senator only takes refuge
behind the proposition that the court will not exercise the juris-
::‘,licé:!on which this amendment confers upon it, or. proposes

0 do.

Mr. ALLISON. I take no shelter, but I want to ask the Sena-
tor, if it turns out that in this order no judicial question is
involved, will the mere suggestion of jurisdiction give the court
jurisdiction?

Mr. BACON. Mr. President, if time permitted, I could go
into, the proposition as to how far we can confer jurisdiction
upon the court which it would not have in the absence of that
distinct conferring of power. There is no doubt about the
fact that when we prescribe a certain duty for the Commission,
whether in its discretion or otherwise, if it is made a legal duty,
we can confer upon the court the jurisdiction to hear and de-
termine whether thgy have violated the law in that regard,
and, in the absence of the distinet conferring of it, they would
not have the power so to do. But it would be manifestly diffi-
cult for me to develop that line of argument without going into
it at length and producing authorities. I will say to the Sena-
tor, however, that if he will read the dissenting opinion of Mr.
Justice Bradley in the Minneapolis case, he will find that
Justice Bradley based his dissenting opinion upon that propo-
sition. While it is a dissenting opinion, the principle involved
is not the-point upon which the court decided. The majority of
the judges—all but three of them who dissented—speaking for
the court, put their decision upon an entirely different ground,
not in conflict with that particular contention on the part of
Judge Bradley; in other words, not in conflict with that legal
proposition thus announced by him. They differed, as I un-
derstand, in the application.

The VICE-PRESIDENT. The Senator’s time has expired.

Mr. MORGAN. Mr. President, I have heard all the lawyers
in the Benate speak on this subject and several who are not
lawyers, and I have read a good many law books in my life
and heard a good deal of discussion about the doetrine of common
carriers, their liabilities and their obligations, but I never have
found any lawyer in this body, or any Senator in this body, or
any judge who has ever written on this subject, who takes any
cxception to the language of this bill on page 3, from line 14
to 19.

The framers of this Hepburn bill in the House put a rudder
or a helm on the ship that nobody has disputed as the authority
over the whole subject. I will read it:

All I:{adetoranyserﬂcemderedortohrmaedintbe

or

as aforesaid, or In connectlon

transporta gers property
therewith, shall be just and reasonable; and every unjust and unrea-

sonable charge for such service or any part thereof s prohibited and
declared to be unlawful.

An unreasonable and an unjust charge is prohibited and de-
clared to be unlawful by this bill. I have contented myself
with that provision of the bill, being perfectly satisfied that
Congress has no right to violate it in fixing an exorbitant rate,
or a rate that is too low, and that no commission Congress
could create could violate that provision by fixing rates that
were too high or rates that were too low. But there has to be a
tribunal to determine this question of reasonableness or unrea-
sonableness. What tribunal is that under our Constitution? The
judicial tribunal. Congress can not enact an arbitrary rate,
even under the provisions of this bill, which it can force upon a
man against his will, so long as he has the right of appeal to a
court to get rid of it; neither can Congress authorize a com-
mission to put either upon the shipper or the carrier an unrea-
sonable rate.

The Senator from Iowa, in his gplendid statement of this
guestion, never got to the top of his subject until he finally
admitied that all the rates that were to be imposed under this
act or any other act that Congress can possibly enact must be
just and reasonable.

So we have all met on that ground. We have been together
on that ground all the time and have had no differences between
ourselves on that ground; and I rested perfectly quiet during
this magnificent and tremendous debate about the way of man-
aging the courts so that they might be possibly able to make
the rates just and reasonable, or, on the other hand, might pos-
sibly be able to make them unjust and unreasonable by a limita-
tion of their authority.

That being so, Mr. President, where do the words “ just and
reasonable ”’ come from in connection with the obligation of com-
mon carriers? Where do we get them from? They do not
come out of any statute. They are coeval with the birth of
civil jurisprudence, Who invented them and put them for-
ward? The courts. It Is a rule of court that all nations
and all civilized people of Christendom respect—and nowhere
more thoroughly respected than in the last elause of the first
section of this bill. It is a perfectly simple proposition that if
Congress makes a rate by its own legislative act which is un-
just and unreasonable this bill condemns it. It is not within
the purview of the powers of Congress under this law to pro-
vide for an unjust and unreasonable rate. Suppose Congress
taxes an article four times its value in favor of the carrier
for transportation; of course this bill would condemn that.
What would be the remedy? To go into a court and get rid of
it; not to come back to Congress and ask it to pass a different
law. All acts of Congress'under this great judicial decree, that
has been a part of the civil jurisprudence of all t’hristendom
since the courts first undertook to regulate this subject, is
amenable and liable to its constraint. You can not get rid of
it if you want to do it.

That solves, in my jodgment, the whole question that we
have been so long debating and so anxiously worrying about
here in regard to the jurisdiction of the courts. You ean not
keep out of the courts a man against whom Congress or a com-
mission assesses an unreasonable rate or a railroad against
whom it assesses a rate that is too low. The courts will open
their doors to them under this great civie enunciation that has
lasted since the dawn of civilization. They will go there and
get their relief in spite of all that we can do.

The courts have the final decision of this. Some way will
be found to go there. You may destroy all the remedies now
known, and the courts themselves, after the fashion of the old
common-law courts, will invent remedies in order to get hold of
this subject. So I do not really see that there is much in
this bill to be discussed, except in regard to the method of
handling the subject.

The VICE-PRESIDENT. The question is on agreeing to
the amendment proposed by the Senator from Maryland [Mr.
RAYNER].

Mr. RAYNER. On that I ask for the yeas and nays.

The yeas and nays were ordered; and the Secretary pro-
ceeded to call the roll.

Mr. SPOONER (when his name was called). I again an-
nounce my pair with the Senator from Tennessee [Mr. Cag-

MACK]. If he were present, I should vote * nay.”
The roll call having been concluded, the result was an-
nounced—yeas 24, nays 55, as follows: -
YEAS—24,
Bacon gulberm i&“c%mu g:man
. Dubols McLaurin Simmons
Clt.rha,Ar:k. Gearin m Taliaferro
Clay La Follette Newlands Tillman
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NAYS—55.

Aldrich Clark, Wyo. Gamble Nelson
Alger Crane Hale Nixon
Allee Cullom Hansbrough Penrose
Allison Dick Hemenway Perkins
Ankeny Dillingham Hopkins Pettus
Beveridge Dolliver Kean Piles
Brandegee Dryden Kittredge Platt
Bulkeley Elkins Knox Scott
Burkett Flint Lodge Smoot
Burnham Foraker Long Sutherland
Burrows Foster MeCumber Warner
Carter Frye McEnery Warren
ClspE Fulton Miltard Wetmore
Clark, Mont. Gallinger Morgan 1

NOT VOTING—10.
Burton Gorman Patterson Teller
Carmack Heyburn Proctor
Depew Mallory Spooner

So Mr. RAYNER's amendment was rejected.

Mr. WARREN. Mr. President, I wish to make a request for
unanimous consent. I shall leave the Chamber in less than an
hour, and must be absent during the further consideration of the
pending measure,

A few days ago I offered an amendment of less than three
lines to the Culberson substitute, which was adopted in place of
the Foraker amendment, with respect to passes. I should like
to have permission now to offer an amendment to the substitute
as it exists in the present bill. I think there is no objection to
my amendment, which simply provides that owners or persons
in charge of live stock may be carried free by the railroads when
traveling with stock or when going to place of shipment or re-
turning from place of delivery, and I should be glad to have it
incorporated now in the amendment as it stands.

Mr. BEVERIDGE. There is an amendment to the substitute
already pending.

Mr. WARREN. There is no amendment pending to it.

Mr. BEVERIDGE. I make no objection, but I do not see how
the Senator is going to get around the parliamentary situation.

Mr. WARREN, I ask unanimous consent, which of course
gets around it

Mr. BEVERIDGE. Ah, yes! Let us hear the amendment.

Mr. CULBERSON. I do not know what the temper of the
Senate is as to the matter, but I suggest to the Senator from
Wyoming that possibly the Senate would now take up the motion
to reconsider and adopt it or reject it. : ’

Mr. ALDRICH. I hope we will go on to discuss the next sec-
tion.

Mr. CULBERSON. Very well.

Mr. ALDRICH. Let the next section be read.

Mr. KEAN. Let the amendment be read.

The VICE-PRESIDENT. Is there objection to the request
for unanimous consent?

Mr. BEVERIDGE. Let the amendment be read first.

The SecreTary. After the words “charitable institutions” it
is proposed to insert:

Or to owners and care takers of live stock when traveling with such
Bdte(l,jc\l’(e :?yr when going to point of shipment or returning from point of

The VICE-PRESIDENT.
for unanimous consent?

Mr. BACON. The Senator merely wants to offer it now?

Mr. WARREN. No. I hope it will be adopted.

Mr. BACON. I beg pardon.

Mr. WARREN. For the reason that if a substitute is
adopted and this amendment is not now included in the legisla-
tion which follows we might not remember to take care of this
particular matter.

Mr. CARTER. I will say to the Senator from Wyoming that
I have an amendment of the same kind which I intend to offer,
and if agreeable I will offer his amendment instead of the one
I have prepared.

Mr. WARREN. It is not a matter of any personal concern.
If I can be assured that it will be offered in the form in which
1 now offer it, I will withdraw my request for unanimous con-
sent.

The VICE-PRESIDENT. The Senator from Wyoming with-
draws his request for unanimous consent. Are there further
amendments to section 47

Mr. LA FOLLETTE. I have an amendment which I desire to

Is there objection to the request

offer.

The VICE-PRESIDENT. The Senator from Wisconsin pro-
poses an amendment, which will be stated.

The SecreTARY. On page 12, after line 14, at the end of the
section, add the following:

1 of ctl b ht t t asid

org,grum: hgytiil:le %orﬂs:iouonunggg gthlu os;:tlo?:s eglggngo‘isgzllnﬁ
introduced by the plaintiff which Is found by the court to be different
from that offered upon the hearing before the Commission, or addi-
tional thereto, the court, before proceeding to render judgment, unless
the parties to such action stipulate in writing to the contrary, shall

transmit a copy of such evidence to the Commission, and shall stay
further proceedings in such action for fifteen days from the date of
such transmission. Tpon the receipt of such evidence the Commission
shall consider the same, and may alter, modify, amend, or rescind its
order relating to such rate or rates, fares, charges, classification, joint
rate or rates, regulation, practice, or service complained of in said
action, and shall report its action thereon to said™eourt within ten
da}-a from the receipt of such evidence.

f the Commission shall rescind its order complained of, the actlon
shall be dismissed; if it shall alter, modify, or amend the same, such
altered, modified, or amended order shall take the place of the original
order complained of, and judgment shall be rendered thereon as though
made by the Commission in the first instance. If the original order
shall not be rescinded or changed by the Commission, judgment shall
be rendered upon such original order.

Mr. LA FOLLETTE. Mr. President, I have offered this
amendment, as I have offered others, because I believe it will
perfect and strengthen the bill. The Commission has been re-
versed in thirty-two cases. In twenty-six of those cases, as the
record discloses, it has been reversed because testimony was
offered upon the trial before the court which was not offered
when the case was presented to the Commission. The amend-
ment proposes that if new testimony is offered when the case
is on trial by the court, the testimony shall be taken, further
action suspended thereon, and the record containing all of the
testimony referred to the Commission for its consideration.
This would give the Commission the benefit of all the evi-
dence upon which to base its order. If the original order
were set aside or modified, the railroad company would then
have its opportunity to take the opinion of the court upon the
action of the Commission, and the court would have before it
the same testimony which the Commission passed upon. This
amendment, if adopted, will take away from the railroad com-
panies all inducement to withhold testimony when the Com-
mission tries the case, because they will not be able to reverse
the Commission by trying a different case before the court than
the case tried before the Commission. There would be small
likelihood that the court would disagree with the Commission.
There would be less inducement to carry the ecase to the court
and we should hear much less criticism of the Commission.

It would mean certainly a saving of time and a saving of
great expense, In many cases which have been appealed from
the Commission, where additional testimony was taken before
the court, the writing up of the record containing the additional
testimony has been a matter of very great expense to the Gov-
ernment. In one case, I remember, the expense was something
over $10,000. That case, of course, went on from the circuit
court to the Supreme Court, and the Commission was reversed.
Had that case been sent back to the Commission, probably it
would have been the end of the entire proceeding. If there is
any objection to this amendment, I should be glad to hear
somebody state it. :

Mr. HALE. Question! -

The VICE-PRESIDENT. The question is on agreeing to the
amendment proposed by the Senator from Wisconsin.

Mr. LA FOLLETTE. On that I ask for the yeas and nays.

Mr. GALLINGER. Mr. President, speaking to the amend-
ment submitted by the Senator from Wisconsin, I wish to call
attention to the fact that a little time ago I offered an amend-
men relating to differentials, which I temporarily withdrew. I
offered the amendment for the reason that some days ago the
Senator in charge of this bill declared that, in his judgment, a
flat mileage rate was the proper thing to be enforced, and if I
remember correctly the Senator from Texas coincided in that
view. It was rather alarming that such a thing could happen,
because it would bring such disaster to this country as it is
almost inconceivable to think of. It was with a view of pre-
venting that possibility that I offered the amendment. I knew
that it was not drawn in the best form, and I hoped that some
Senator would offer a substitute which would cover the ground.

But since I withdrew the amendment I have consulted with
Senators, and I am satisfied it is, perhaps, an impossible thing
to draw an amendment such as ought to be offered covering
that point. I have therefore determined, Mr. President, not to
offer the amendment again, but before concluding I should like
very much indeed to have the junior Senator from Iowa [Mr.
Doruiver], who has given great thought to this matter and with
whom I have talked on the subject, state to the Senate what
his view is as to the power the Interstate Commerce Commis-
sion would have over the matter that I attempted to correct.
Does the Senator feel that the Interstate Commerce Commis-
sion would have power to make a mileage rate, or are their
powers largely and perhaps wholly based upon the proposition
that they can correct excessive rates?

Mr. DOLLIVER. Mr. President——

The VICE-PRESIDENT. Does the Senator from New Hamp-
shire yield to the Senator from Towa?

Mr. GALLINGER. I do, for the purpose of making a state-
ment.
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Mr. DOLLIVER. Mr. President, the theory of the bill is that
the Commission shall entertain complaints made before it
alleging violations of the interstate-commerce law. The inter-
state-commerce law has in it four sections which contain its
prohibitions. The complaints are to be directed against the
railway or the line of railway which is violating the interstate-
commerce law. Therefore I feel entirely free to say to the
Senator from New Hampshire that the jurisdiction of the Com-
-mission is to require the railroad to cease and desist from its
violation of the law and to conform its rates to the rates which
in their judgment are lawful. I think no fear need be indulged
that the Commission would go to the extreme of establishing a
mileage system of rates in the United States. I certainly would
regret it if that should be done, because the whole fabrie of our
market place would be disturbed by any such general change in
the framework of our transportation system.

Mr. FORAKER. Will the Senator from Iowa allow me to
ask him a question?

Mr. DOLLIVER. Certainly.

Mr. FORAKER. Is it not true that in all the cases in which
the Commission undertook to fix rates, prior to 1897, when the
Maximum Rate case was decided, it did virtually fix them upon
an approximate mileage basis?

Mr. DOLLIVER. I think that can not be properly said.

Mr. FORAKER. It certainly did in the Maximum Rate case
fix what was approximately a mileage basis.

Mr. DOLLIVER. The theory of the Commission in the
Maximum Rate case was simply to reduce rates from Cincin-
nati to points in the Southeast to what the Commission found
to be reasonable and just. I am sure it may be said of that
case that they did not establish any system of mileage rates,
but they did proclaim a system of eguitable rates, of course
counting distance as one of the elements that enters into the
making of a just and reasonable rate.

Mr. FORAKER. That is all I contend for. Of course in the
order it did not so appear, but in the opinion the Commission
announced that was taken as the basis of their reasoning.

Mr. GALLINGER. Mr. President, I never attempt to accom-
plish the impossible, and after having consulted with some of
the most eminent lawyers in the Senate, who gave it to me as
their opinion that an amendment covering this point could not
be drawn which would be satisfactory, and upon the statement
made by the Senator from Iowa, who has given this matter very
great thought, I am quite content to let the matter rest, and I
will not reoffer the amendment I withdrew a little while ago.

The VICE-PRESIDENT. The question is on zgreeing to the
amendment proposed by the Senator from Wisconsin [Mr. La
Forrerre], on which the Senator from Wisconsin demands the
yeas and nays.

The yeas and nays were ordered.

Mr. STONE. Several Senators here would like to have the
amendment read.

The VICE-PRESIDENT. The Senator from Missouri sug-
gests that the amendment be again read. It will be read.

The SecrRerArY. On page 12, after line 14, at the end of the
section, add the following:

If upon the trial of any action brought to set aslde or medify any
order made by the Commission under this section evidence shall be
introduced by the plaintiff which is found by the court to be different
from that offered upon the hearing before the Commission, or addi-
tional thereto, the court before Prm:eeding to render judgment, unless
the parties to such action stipulate in writing to the contrary, shall
transmit a copy of such evidence to the Commission, and shall stay
further proceedings in such action for fifteen days from the date of
uch transmission. Upon the receipt of such evidence the Commission

{hall consider the same, and may alter, modify, amend, or rescind Its
order relating to such rate or rates, fares, charges, classification, joint
rate or rates, regulation, practice, or service complained of in saild
action, and shall report its action thereon to sald court within ten days
from the receipt of such evidence.

If the Commission shall rescind its order complained of, the action
shall be dismissed; if it shall alter, modify, or amend the same, such
altered, modified, or amended order shall take the place of the original
order complained of, and judgment shall be rendered thereon as though
made by the Commission in the first instance. If the original order
ghall not be rescinded or changed by the Commission, judgment shall
be rendered upon such original order.

The VICE-PRESIDENT. The Secretary will call the roll on
agreeing to the amendment proposed by the Senator from Wis-
consin [Mr. LA FOLLETTE].

The question having been taken by yeas and nays, the result
was announced—yeas 26, nays 49, as follows:

YEAS—26.
Bacon Culberson Latimer Rayner
Bailey Daniel MeCreary Bimmons
Ber Dubois MecLaurin Taliaferro
RBlackburn Foster Martin Teller
Clark, Mont. Frazier Money Tillman -
Clarke, Ark. Gearin Newlands
Clay La Follette Overman

NAYS—49.
Aldrich Dick {Kean Pettus
A]Fer Dillingham Kittredge FPiles
Allee Dolliver Knox Platt
Ankeny Dryden Lodge Scott
Brandegee Flint .Long Smoot
Bulkeley Foraker MeCumber Stone
Burkett Fulton McEnery Sutherland
Burnham Gallinger Millard arner
Burrows Gamble Mergan Warren
Carter Hale Nelson Wetmore
Clark, Wyo. Hansbrough Nizon
Crane Hemenway Penrose
Cullom Hopkins Perking
NOT VOTING—14.
giliao;:d %Lapp %ur:gan gmctor
veridge pew eyburn pooner
Burton Elkins Ma{lory
Carmack Frye Patterson

So Mr. LA ForLerTE'S amendment was rejected.

Mr. ALDRICH. 1 ask that the fifth section be now read.

Mr. TILLMAN. I moyve that when the Senate adjourns to-
day it adjourn to meet at 11 o'clock to-morrow.

The motion was agreed to.

The VICE-PRESIDENT. The Secretary will read the next
section.

Mr. LA FOLLETTE. I desire to offer, before we pass to the
other section, the following, which I send to the desk.

The VICE-PRESIDENT. The Senator from Wisconsin pro-
poses an amendment, which will be read.

The SeceRerarY. It is proposed to add, at the end of sec-
tion 4——

Mr. LA FOLLETTE. Not at the end of section 4, but as a
substitute for section 4, or section 15 of the act of 1889.

The VICE-PRESIDENT. The Senator from Wisconsin pro-
poses a substitute for section 4, which will be read.

The SECRETARY. On page 10 of the bill, after line 6, strike out
the remainder of the section and insert:

8ec. 15. That the Commission is authorlzed and empowered, and it
shall be its daty, whenever, after full hearing upon any inguiry insti-
tuted by the Commission upon itz own motion or upon a complaint
made, as provided in section 13 of thls act, or upon complaint of any
common ecarrier, it shall be of the opinion that any of the rates or
charges whatsoever demanded, charged, or collec by any common
carrier or carriers subject to the provisions of this act, for the trans-
portation of persons or property &s defined In the first section of this
act, or that any regulations or practices whatsoever of such carrier or
carriers affecting such transportation are unjust or unreasonable, or
unjustly discriminatory or unduly preferential or prejudicial, or other-
wise in violation of any of the provisions of this act, to determine and
preseribe what will, in its judgment, be the just and reasonable rate or
rates, charge or charges, to be thereafter observed; and in so doing the
Commission shall have power (a) to fix a maximum rate; (b) to fix a
differential and to prescribe both a maximum and a minimum rate, to
enforce the same when that may be necessary to prevent discrimina-
tions forbidden by the third section, but not otherwise; (e¢) to change
the classification of any article; (d) to determine what regulation or
practice in respect to such transportation is just and reasonable to be
thereafter followed and to make an order that the carrier shall cease
and desist from such violation to the extent to which the Commission
find the same to exist and shall not thereafter publish, demand, or col-
lect any rate or charge for such transportation in violation of the rate
or charge so prescribed and shall conform to the regulation or practice
80 prescribed. Such order shall T} into effect thirty days after notice
to the carrier and shall remain in force and be observed by the car-
rier, unless the same shall be suspended or modified or set aside by the
Commission or be susgended or set aside by a court of competent iﬂrls-
diction. Whenever the carriers shall fall to agree among themselves
upon_the apportionment or division of such joint rates, fares, or charges
the Commission may, after hearing, make a supplemental crder pre-
seribing the portion of such joint rate to be recelved by each carrier
party thereto, which order shall take effect as a part of the original
order,

The Commission is also authorized and empowered, and it shall be
its duty, whenever, after full hearing upon any inquiry instituted by
the Commission upon its own motion or upon a complaint made, as pro-
vided in section 13 of this act, or upon complaint of any common ecar-
rier, to establish through routes and joint rates to be charged and to
preseribe the division of such rates as hereinbefore provided and the
terms and conditions under which such through routes shall be oper-
ated, when that may be necessnrr to give effect to any provisions of
this act and the carrlers complained of have refused or neglected to
voluntarily establish such through routes and joint rates. Such au-
thority shall extend to the establishment of through routes and through
rates wholly by railroad and partly by railroad and partly by water.

If the owner of property transported under this act directly or indi-
rectly renders any service connected with such transportation, or fur-
nishes ani instrumentality used therein, the char and allowance
therefor shall be no more than is just and reasonable, and the Com-
mission may, after hearing on a complaint, determine what Is a reason-
able charge as the maximum to be paid by the carrier or carriers for
the service so rendered or for the use of the Instrument&lltg so fur-
nished, and fix the same by appropriate order, which order shall have
the same force and effect and be enforced in llke manner as the orders
above provided for in this section.

The foregoing enumeration of powers shall not exclude any power
which the Commission would otherwise have in the making of an order
under the provisions of this act,

Mr. LA FOLLETTE. Mr. President, I will take the time of
the Senate at this late hour to state very briefly the difference
between the substitute which I propose and section 15 of the
pending bill.

Section 15 provides that the Commission shall have author-
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ity to fix a maximum rate. The proposed amendment gives the
Commission authority to fix a maximum rate and, under cer-
tain circumstances, a minimum rate, and also gives them control
of classification.

That states in a few words substantially the difference be-
tween section 15 of the pending bill and the amendment which
I have proposed. The bill prepared by the Commission and sub-
mitted to the committees of Congress having charge of this
legislation contains the essential provisions of the substitute
which I propose for section 15. In the general debate I set
forth at some length the reasons why section 15 should be
amended and the changes which I believed should be made in
it. I will not take the time to go into it more fully at present.

Mr. DOLLIVER. Mr. President, I think it is due to the com-
mittee to say a word about these provisions. The substitute
which my honorable friend from Wisconsin has offered pre-
sents two or three matters of importance. The first one is that
his substitute clothes the Interstate Commerce Commission with
power to originate complaints. That is one of the things which
they did not include in the bill which they sent to the com-
mittee.

Mr. LA FOLLETTE. Mr. President—

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Senator from Wisconsin?

Mr. DOLLIVER. Certainly.

Mr. LA FOLLETTE. In view of the fact that I have spoken
and am precluded from speaking again, will the Senator from
Towa yield to me for a moment to make a statement that I
omitted?

Mr. DOLLIVER. Certainly.

The VICE-PRESIDENT. The Chair will state that that is
contrary to the rule made by unanimous consent.

Mr. DOLLIVER. I will yield for a guestion or anything which
does not deprive me of the meager privileges which I enjoy.

Mr. LA FOLLETTE. I will take but a moment.

The VICE-PRESIDENT. 1Is there objection? The Chair
hears none, and the junior Senator from Wisconsin will pro-
ceed

Mr. LA FOLLETTE. I did neglect to state that this section
clothes the Commission with power to make an order upon an
investigation which has originated with the Commission. Sec-
tion 13 of the bill as reported by the committee leaves with the
Commission authority to make an investigation upon its own
motion, but section 15 does not empower the Commission to
make the order to correct a wrong which it may discover upon
an investigation under section 13.

Now, section 15, which I propose as a substitute, corrects that
obvious defect in the pending bill. That is the only difference
with reference to this particular point. It is manifestly absurd
to allow the Commission to make an investigation on its own
motion under section 13 and then withhold from it all authority
to issue an order to remedy the defect or evil which the investi-
gation has disclosed.

Mr. DOLLIVER. What the Senator says is absolutely cor-
rect. I have spent a good many hours the past winter in the
society of the Interstate Commerce Commission. I will say for
them that they appear to be the only people in this town who
have a definite and coherent knowledge of the practical aspects
of the problems with which we are dealing, and I recognize that
fact as thoroughly as my friend from Wisconsin.

I say to the Senate, therefore, that it is not the notion of the
Interstate Commerce Commission that there is any need for
them to be clothed with the power of originating these com-
plaints. It is their opinion, and I think every practical-minded
man will share it, that if we succeed in dealing with all the
questions that arise on complaint we will have covered about as
large a field as seven able-bodied men will be able to attend to.

I will go further. If the Commission, in making the investi-
gations authorized by section 13, finds itself face fo face with a
situation that needs correction, there is no difficulty in securing
a complaint to correspond with the trouble which they have dis-
covered. That is the view of the subject which they take. So
much for that.

Now, the second departure of this substitute from the pend-
ing bill is in respect to the maximum rates and minimum rates,
and the relation of rates. I have had the opinion that it would
be a good thing to put in a section giving the Commission control
over the relation of rates, but the more I meditate upon the prac-
tical features of the problem the less importance I attach to it.
I hold that the command of the high rate, given in section 4 of
the pending bill, accomplishes every substantial result that could
be obtained by all the other provisions which are contained in
the substitute.

1 know of no discrimination which is unjust and unlawful,
either in rates or classification, that can not be corrected by re-

ducing the rate at its high point, or attaching to the article the
rate of the class to which it belongs. If there is a Senator in
this Chamber who can give an illustration of a discrimination
forbidden by law which can not be corrected by the intelligent
exercise of the power over the high rate, I would be glad to
suspend a minute to have the illustration given.

: Mr. LA FOLLETTE. I should like to furnish that case, if

may.

The VICE-PRESIDENT. Does the Senator from Iowa yield
to the Senator from Wisconsin?

Mr. DOLLIVER. Certainly.

Mr. LA FOLLETTE. Exactly such cases are cited by the
Interstate Commerce Commission, not alone in one, but in sev-
eral of their reports. I call your attention to one instance.
An attempt was made to regulate the rates between Winona,
La Crosse, and Eau Claire and Iowa markets for lumber by
fixing a maximum rate. This case occurred under the law
of 1887, before the Supreme Court deprived them of power to
fix rates. The lumber merchants of Eau Claire were unable to
get into the Iowa market as against the lumber merchants of
La Crosse and Winona without having the rate changed. They
applied to the Interstate Commerce Commission to change the
rate. They lowered the rate and fixed a maximum rate, where-
upon the railroad companies at once dropped the rate for
Winona and La Crosse below the rate fixed for Eau Claire, and
continued to exclude the Eau Claire lumber merchants from the
Iowa market.

Mr. DOLLIVER. I will say to my honorable friend I am
familiar with that case, and I will ask him not to dispose of
my time any longer.

Mr. LA FOLLETTE. Just a moment. The Commission cite
that very case as illustrating the necessity of clothing them with
power to fix a minimum rate.

i’.[}'? VICE-PRESIDENT. The Senator from Iowa declines to
yiel

Mr. DOLLIVER. And let me say to my honorable friend, in
such case under this bill all in the world that would be neces-
sary is for the Interstate Commerce Commission to make an-
other order, and if the railroads continued the diserimination
there certainly would be nothing to prevent the Commission
from accepting the challenge.

Mr. LA FOLLETTE. Mr. President——

The VICE-PRESIDENT. The Chair will state to the Sena-
gor fg‘:m Wisconsin that the Senator from Iowa declines to yield
urther.

Mr. LA FOLLETTE.
another question.

The VICE-PRESIDENT. Will the Senator from Wisconsin
suspend?

Mr. LA FOLLETTE. Certainly.

The VICE-PRESIDENT. It is contrary to the spirit of the
rule for one Senator to yield his time for debate by another who
has occupied the floor in his own right.

Mr. LA FOLLETTE. Very well.

The VICE-PRESIDENT. It can only be done by unanimous
consent.

Mr. LA FOLLETTE. I ask unanimous consent to ask the
Senator from Iowa a question.

The VICE-PRESIDENT. Does the Senator from Iowa yield
for a question?

Mr. DOLLIVER. Certainly.

The VICE-PRESIDENT. The Senator from Iowa yields.

Mr. LA FOLLETTE. I wish to ask the Senator this question;
As I understand him, he says the difficulty could be met by
simply lowering the maximum rate. Now, is it not true that no
matter what maximum rate is fixed, the railroad may still dis-
criminate by lowering the competing rate? If there were
authority to fix a minimum rate the railroad could not continue
the discrimination.

Mr. DOLLIVER. That is also subject to the order of the
Commission, upon complaint, to cease and desist from an un-
lawful diserimination. I have often heard it said that there
are rates at terminal points, like the Missouri River, unrea-
sonably low, and a year ago I shared with my honorable friend
the notion that it would be a good thing to give the Commission
power to raise the rates, for example, at Omaha. I found cer-
tain interior towns that had a disproportionate rate, a rate that
was a discrimination as compared with the rate at Omaha, and
I yielded a rather enthusiastic assent to the proposition that
the true remedy for that was to give the Commission power over
the Omaha rate to put it at a minimum or to raise it, finding it
too low. But I confess that a year's rather monotonous con-
tact with this question has somewhat altered my views on that.
I find that there are six railroads running from-  Chicago to
Omaha, and the first thing I struck was that you can not raise

I will ask the Senator to yield for just
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the rate at Omaha for the Illinois Central withont raising it
for all the other trunk lines unless you exclude the Illinois Cen-
tral from participation in the Omaha business. Then I said
we will raise them all from Chicago to Omaha, and thereupon
some practical minded man said to me that there are several
railroads running to Omaha from St. Louis and if you raise all
the Chicago rates you turn Chicago’s Omaha business over to
8t. Louis. Then I said we will raise the St. Louis rates also,
and along came a man who had some practical knowledge of
this world, and he said that would result in the turning of the
business of Omaha over to Kansas City and St. Joseph. When I
got through my researches on the question, I made up my
mind that the remedy was rather elaborate to raise the rates
upon the consumers of merchandise—some 10,000,000 or
15,000,000 people—who are tributary to these great distribut-
ing points for the purpose of correcting a rate in Iowa or Mis-
souri or Wisconsin that was too high.

I say again, there is no discrimination of that kind that can
not be corrected by reducing that high rate; and neither the
railroad nor the Government could raise these rates at the
Missouri terminals without fastening upon the entire com-
munity a hardship altogether worse than the thing we set out
to remedy. Therefore I say that every diserimination which is
unjust and unreasonable in the ordinary sense of those words
can be corrected by reducing the rate at the high point.

Early in this session a very interesting group of people came
to see me from Oklahoma City. They stated that it cost them
43 cents to get lumber from the Port Arthur region in Texas
to Oklahoma City, while the same railroad carried it right
through Oklahoma City to Kansas City for 27 cents. That
struck me as an intolerable outrage. I discovered that there
were lines at Port Arthur carrying the same lumber directly
to Kansas City for 27 cents; and this railroad so complained
against could not increase that rate at Kansas City without
taking itself altogether out of the lumber business there.
When I thought upon the propriety of raising the rates from
Port Arthur to Kansas City on all the roads, I found that those
rates were old and that they had been beaten down to that low
point, not by the railroads, but by the competitive forces of
the whole market place of the United States, over which the
railroads have had little real control. We represented the fight
between Wisconsin and Minnesota and Michigan against south-
ern pine for the Kansas City market.

That low rate at Kansas City could not be disturbed either
by the railroads or by the Government without inflicting a bur-
den upon millions of people. I therefore made up my mind that
the only practicable remedy for the situation of our friends in
Oklahoma City was to take up that 43-cent rate and reduce it,
if it can be shown that it is unjust and unreasonable. So the
suggestion that we ought to control the right of a railroad to
reduce rates simply introduces a persuasive phraseology into
this bill without adding anything to its efficiency in correcting
the abuses which ought to be corrected.

I will say to my honorable friend that that is the view which
is shared to-day by the members of the Interstate Commerce
Commission.

Mr. McLAURIN. I offer an amendment to the amendment,
which I send to the desk.

The VICE-PRESIDENT. The Senator from Mississippl pro-
poses an amendment to the amendment proposed by the Senator
from Wisconsin [Mr. LA ForrerTE], which will be stated.

The SECRETARY. On page 2 of the amendment of Mr. LA
ForLLETTE, line 8, it is proposed to strike out the word * both,”
where it appears after the word “ prescribe;"” and in the same
line to strike out the words “ and a minimum ;" so as to read:

To fix a differential and to prescribe a maximum rate.

Mr. BAILEY. Mr. President, the trouble with the answer
which the Senator from Iowa [Mr. Dorriver] has made to the
Senator from Wisconsin [Mr. L.a Forrerre] is that it will not
work. He says that the Commissiom can easily remedy a
trouble such as that instanced by the Senator from Wisconsin
by still further reducing the rate; but the Senator from Iowa
forgets that his own bill commands the Commission to fix a rate
that is reasonable and just as a maximum, and when that is
done the Commission ean not put it any lower. If it does, the
railroad goes into court and restrains it as unjust and unrea-
sonable. Therefore the evil can not be corrected in that way.

Mr. DOLLIVER. Mr. President——

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Iowa?

Mr. BAILEY. I do.

Mr. DOLLIVER. There is certainly mothing in this bill to
prevent the Commission from taking the testimony of the rail-
road itself with reference to what the proper rate ought to
be. If the Commission finds that the railroad is fixing a lower

rate, there is room at least to indulge the presumption that the
Commission would not be very seriously disturbed by a court of
Jjustice if they did such an act as that.

Mr. BAILEY. But the railroad can put its rate as low as it
chooses. It can not put it above a fair and just compensation
under the common law, but it can put it as low as it chooses;
and the Senator from Iowa will not contend that because
the railroad chooses to put its rate below a just compensation
the Commission can do the same.

Does the Senator from Iowa suppose that under this bill any
carrier would be compelled in a court, because it had seen
fit to put its rate too low, to dismiss its complaint against the
Commission when it could prove that the commission rate was
not a just and reasonable one?

Now, Mr. President——

Mr. DANIEL. Mr. President—

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Virginia?

Mr. DANIEL. Merely for a question.

Mr. BAILEY. I yield.

Mr. DANIEL. Is it not true that a railroad company has
no right in making a low rate at any time to fix it below cost?

Mr. BAILEY. A railroad, unless restrained by a statute,
can, and does, transport persons and property for nothing. Its
stockholders might go into court and restrain that mismanage-
ment, but the Government would have no power to object.

Mr. DANIEL. I want to call the attention of the Senator
from Texas to the fact that the Supreme Court has held that,
with reference to a low rate, the company has no right to put
the rate below cost, for the reason that it is acting as a trustee.

Mr. BAILEY. That is as to the owners of the stocks and
bonds.

Mr. DANIEL. That is true.

Mr. BAILEY. I am not raising that question. I freely concede
that what the Senator says is true so far as that is concerned.

Mr. DANIEL. That shows that it is within the power of
the Commission to put a limit on the lowness of the rate, be-
cause it might be a violation of a public trust.

Mr. BAILEY. Mr. President, the philosophy of this whole
question is the absolute rate, and this bill proceeds upon that
philosophy. In this very bill it is provided that when the car-
rier publishes its rate it does not publish a maximum rate, but
it publishes an absolute rate, and it is not permitted to charge
less, even though it charges everybody less. To say that a
carrier is compelled to fix an absolute rate, but that the Com-
mission whose duty it is to fix a just and reasonable rate shall
only fix a maximum one is a palpable absurdity. The truth is
that the President has compromised on this gquestion, as did
the Senator from Iowa. I do not say that the present opinion
of the Senator from Iowa does not represent his judgment
to-day, but it does not represent the judgment of the Senator
or of the President or of the Republican party on it when the
Esch-Townsend bill was introduced and passed by the House
of Representatives a little over two years ago.

Mr. LA FOLLETTE. Mr. President——

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Wisconsin?

Mr. BAILEY. I yield to the Senator.

Mr. LA FOLLETTE. Mr, President, the point has been made
all through this debate that the Interstate Commerce Commis-
sion under this law is not to be given any control over the rela-
tion of rates. Now, I wish to ask the Senator how it would
be possible to meet just such a case as is suggested by the con-
ditions at Eau Claire, in competition with La Crosse and Wi-
nona, and the cases which arise out of the conditions at Kansas
City and St. Lonis, unless you trench upon the relation of rates?
I think that is the hole in this bill, at least it is one of them.

Mr. BAILEY. It is absolutely impossible to correct such an
abuse, because if the Commission has already fixed the rates
between two points and fixed them at what Is just and reason-
able, then if it attempted to lower them the Commission would
be restrained by the courts.

Mr. President, suppose a railroad has two classes of cus-
tomers—one producing wheat and the other producing coal
Suppose the Commission fixes a maximum rate on both, and the
railroad says to the people who produce coal that it will ecarry
their goods for 80 per cent of the maximum rate, but charges
the people who produce wheat the full maximum rate. That
is not a discrimination condemned by this bill, and yet no
Senator will defend it, because a railroad has no fair right to
charge one man a full rate while serving another man for less
than full rate. No Senator will defend such a practice in
shipping the same commodities from the same point, but this
bill permits and encourages it when different commodities are
shipped from different points. . ‘
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I hold that every man in this country is entitled to use the
railroads by paying a just compensation for the service which
he employs, and the railroads are entitled to receive from every
man who uses them a just compensation for the service which
they render ; but whenever the railroad serves one man for less,
in the nature of things it must charge the other man more, be-
cause if under the lower charge against some traffic it is earn-
ing a return upon the value of its property, a readjustment
would permit at least a slight reduction in all charges.

In the case I have instanced, where the produce hauled was
coal on one side and wheat on the other, instead of permitting
them to charge for carrying wheat 100 per cent of the maxi-
mum rate and only 80 per cent of the maximum on coal, we
could fix the charge at 90 on both, The amendment of the
Senator from Wisconsin does not go as far as I want to go.
Instead of adopting the maximum and minimum, I prefer the
absolute rate. We have had that in Texas for sixteen years
and nobody has ever found any fault with its operation there.

Mr. LA FOLLETTE. Mr. President——

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Wisconsin?

Mr. BAILEY. I do.

Mr, LA FOLLETTE. Just to say, in order that my position
may not be misunderstood, that I have tried in the amendments
which I have suggested to this bill to keep within the recom-
mendations of the Interstate Commerce Commission. I am in
favor, as is the Senator from Texas, of clothing the Commis-
sion with power to fix an absolute rate, which I think is the
only logical basis upon which rates can be regulated.

Mr. BAILEY. Mr. President, I am glad to know that the
Senator concurs in my view. It is the view adopted by nearly
every earnest friend of this legislation. It was the view of the
Senator from Iowa [Mr. Dorriver] until within these last
twelve months he has become a little confused with the abun-
dance of his learning; but in another twelve months——

Mr. DOLLIVER. That is a trouble from which my friend
from Texas is not likely to suffer.

Mr. BAILEY.
body who knows the Senator from Iowa and myself. I always
know the provisions of any bill which I help to report to this
Senate, and the Senator from Iowa——

Mr. DOLLIVER. I know of nothing my honorable friend
has not appeared to know during these discussions.

Mr. BAILEY. Your “ honorable friend” has pretended to
know nothing that he did not know, as the Recorp here will
show.

Mr. DOLLIVER. There has been a difference of opinion
over there on that.

Mr. BAILEY. Yes; thereare differences of opinion over here.
It is true that any proposition I might make would be dis-
sented from by some on this side. That is true; but that does
not convict me of any error. That is one of the infirmities of
mankind; but it is not good taste for the Senator from Iowa,
who is not concerned with differences over here, to be talking
about them across the aisle.

Mr. DOLLIVER. Mr. President, I do not know——

The VICE-PRESIDENT. Does the Senator from Texas yield
to the Senator from Towa?

Mr. BAILEY. I do.

Mr. DOLLIVER. I certainly did not introduce this note of
disparagement of my colleagues here. I make no pretensions
to any particular knowledge of these things, except what I
have been able to pick up by sitting up nights during the
winter. If I had got hold of as small a point as that which
my honorable friend discoursed upon here in the Senate for
four hours, I believe I would have had discretion enough to
have got rid of it<in less than that time.

Mr. BAILEY. Mr. President, when the Senator from Iowa
and 1 first discoursed about that subject, he said he disagreed
with me, and after I finished that speech he said he agreed
with me. So I did not speak altogether in vain.

Mr. DOLLIVER. If I undertook to agree with everything
that my friend said in that four hours, I would have been in a
bewildered condition.

Mr. BAILEY. That Iis
[Laughter.]

The VICE-PRESIDENT. The question is on agreeing to the
amendment of the Senator from Mississippi [Mr. McLAURIN]
to the amendment in the nature of a substitute proposed by the
Senator from Wisconsin [Mr. LA FoLLETTE].

Mr. McLAURIN. Mr. President, I have been asked by a Sen-
ator sitting near me to state what is the effect of that amend-
ment. The purpose I had in offering it was to strike out the
power of the Commission to fix a minimum rate. I do not want
to discuss it. I am opposed to the fixing of a minimum rate,

the Senator’s wusual condition.

I would be willing to submit that to every- |

and I have offered an amendment to the amendment which I
think, if adopted, will strike out the power of the Commission
to fix a minimum rate. That is the purpose of the amendment.

The VICE-PRESIDENT. The question is on agreeing to the
amendment of the Senator from Mississippi [Mr. McLAURIN]
to the amendment in the nature of a substitute proposed by the
Senator from Wisconsin [Mr. LA Forrerre]. [Putting the ques-
tion.] By the sound the “ noes " have it.

Mr. McLAURIN. I ask for the yeas and nays.

Several Sexarors. No, no.

Mr. McLAURIN. Then, I ask for a division, Mr. President.

The question being put, there were on a division—ayes 18,
noes 46.

So Mr. McLavrix's amendment to the amendment of Mr. LA
FoLLETTE was rejected.

The VICE-PRESIDENT. The question recurs on the amend-
ment in the nature of a substitute proposed by the Senator from
Wisconsin [Mr. LA FoLrLETTE].

The amendment was rejected.
se;:rt}]e VICE-PRESIDENT. The Secretary will read the next

on.

The Secretary proceeded to read section b.

Mr. CULBERSON. I should like to ask if it is in order to
offer an amendment at this time?

IM:d ?CULLOM. Has the reading of the section been com-
plet:

The VICE-PRESIDENT. It has not been. An amendment is
not in order until the reading of the section is completed.

Mr. CULLOM. 8o I supposed.

The Secretary resumed and concluded the reading of section
5, as follows:

Sec. 5. That section 16 of sald act, as amended March 2, 1889, be
amended so as to read as follows:

“8ec. 16. That if, after hearing on a complaint made as provided
in section 13 of this act, the Commission shall determine that any
party complainant is entitled to an award of damages under the pro-
visions of this act for a violation thereof, the Commission shall make
an order directing the carrler to to the complainant the sum to
which he is entitled on or before a day named.

“If a carrier does not comply with an order for the payment of
money within the time limit such order, the complainant, or any
person for whose benefit such order was made, may file in the circuit
court of the United States for the district in which he resides or in
whieh is located the principal operating office of the earrier, cr through
which the road of the carrier rume, a petition setting forth briefly
the causes for which he claims damagea. and the order of the Com-
mission in the premises. Such sult shall proceed In all respects like
other civil suits for damages, except that on the trial of such sult
the findings and order of the Commission shall be prima facle evi-
dence of the facts therein stated, and except that the petitioner shall
not be llable for costs In the circuit court nor for costs at any sub-
proceedings unless they accrue upon his appeal.
revall he shall be allowed a reasonable
attorney’s fee, to be taxed and collected as a part of the costs of the
suit. 11 complaints for the recovery of damages shall be filed with
the Commission within two years from the time the cause of action
accrues, and not after, and a petition for the enforcement of an order
for the payment of money sh ed in the circuit court within one
year from the date of the order, and not after,

“In such suits all parties in whose favor the Commission may have
made an award for damages by a single order may be joined as plain-
tiffs, and all of the carriers parties to such order awarding such dam-
ages may be joilned as defendants, and such suit may be maintained
by such joint plaintiffs and n?nlnst such joint defendants in any dis-

sequent stage of the
If the petitioner shall finally

triect where any one of such joint plaintiffs could maintain such sult
against any one of such joint defendants; and service of process
against any one of such defendants as may not be found in the district
wﬁ:ere the suit is brought may be made in any district where such
defendant carrier has its principal og:mtluf office. In case of such
joint sult the recovery, if any, may by judgment in favor of any
uueh ot] s:uc}am plaintiffs, against the defendant found to be liable to
guch plaintiff.

“ Every order of the Commission shall be forthwith served by mallin
to any one of the principal officers or agents of the carrier at ‘his usua!

lace of business a copy thereof; and the registry mail receipt shall
Be prima facle evidence of the receipt of such order by the carrler in
due <ourse of mail.

“The Commission shall be authorized to suspend or modify its orders
upon such notice and in such manner as it shall deem proper, and the
orders of the Commission shall take effect at the end of thirty days
after notice thereof to the carriers directed to oheg the same, unless
such orders shall have been suspended or modified fY the Commission
or suspended or set aside by the order of decree of a court of com-
petent jurisdiction : Provid however, That the Commission, for good
cause shown, may extend the time fn” which such order shall take

effect. .

“ 1t shall be the duty of every common carrier, its agents and em-
ployees, to observe and comply with such orders g0 long as the same
shall remain in effect.

“Any carrier, any officer, representative, or agent of a carrier, or
any receiver, trustee, lessee, or agent of elther of them, who know-
ingly fails or neilfcts to obe‘{ any order made under the provisions
of section 15 of this act, shall forfeit to the United States the sum
of $5,000 for each offense. Every distinet violation shall be a separate
offense, and in case of a continuing violation each day shall be deemed
a separate offense. {

“The forfeiture provided for in this act shall be able into the
Treasury of the United States, and shall be recoverable in a eivil suit
in the name of the United States, brought in the district where the
carrier has its principal operating office, or in any district through -
which the road of the carrier runs,

“ 71t ghall be the duty of the various district attorneys, under the di-
rection of the Attorney-General of the United States, to prosecute for
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the recovery of forfeitures. The costs and extpenses of such prosecu-
tion shall id out of the appropriation for the expenses of the
courts of the United States. The Commlission may, with the consent
of the Attorney-General, employ special counsel in anty proceeding under
tml:tzllct. paying the expenses of such employment out of its own appro-
priation.

** If any carrier falls or neglects to obey any order of the Commission,
other than for the anment of moncly. while the same is in effect, any
party injured thereby, or the Commission in its own name, may apply
to the circuit court in the district where such carrier has its principal
operating office, or in which the violation or disobedience of such order
shall happen, for an enforcement of such order. Such application shall
be by Pet tion, which shall state the substance of the order and the re-
gpect In which the carrier has failed of obedience, and shall be served
upon the carrler in such manner as the court may direct, and the court
shall prosecute such inquiries and make such investigations, through
such means as it shall deem needful in the ascertainment of the facts
at issue or.which may arise upon the hearing of such petition. If,
upon such hearing as the court may determine to be necessary, It ap-
pears that the order was regularly made and duly served, and that the
carrier Is In disobedience of the same, the court shall enforee obedience
to such order by a writ of injunction, or other proper process, manda-
tory or otherwise, to restrain such carrier, its officers, agents, or rep-
resentatives, from further disobedience of such order, or to enjoin upon
it, or them, obedience to the same; and in the enforcement of such
process the court shall have those tpowers ordinarily exercised by it in
compelling obedlence to its writs of injunction and mandamus.

“ From any action upon such petition an appeal shall lie by either
party to the Supreme Court of the United States, and in such court the
case shall have priority in bhearing and determination over all other
causes exeept criminal causes, but such appeal shall not vacate or sus-
pend the order appealed from.

“ The venue of suits brought in any of the cirenit courts of the United
States to enjoin, set aside, annul, or suspend any order or requirement
of the Commission shall be in the district where the carrler against
wlhom such order or requirement may have been made has its prineipal
operating office. 'The provisions of ‘An act to expedite the hearing and
determination of suits in equity, and so forth,' approved Febrnary 11,
1903, shall be, and are hereby, made applicable to all such suits, and
are also made applicable to any proceeding in equity to enforce any
order or requirement of the Commission, or any of the provisions of
the act to re?late commerce approved I-‘ebrunxiy 4, 1887, and all acts
amendatory thereof or supplemental thereto. It shall be the duty of
the Attorpey-General in every such case to file the certificate provided
for In said expediting act of February 11, 1903, as necessary to the
application of the provisions thereof, and upon appeal as therein
authorized to the Supreme Court of the Unlted States, the case shall
have in such court priority in hearing and determination over all other
cauges except criminal causes.

“The copies of schedules and tariffs of rates, fares, and charges, and
of all contracts, agr ta, or arrang 8 between common carriers
filed with the Commission as herein l:rov[ded. and the statistics, tables,
and figures contained in the annual reports of tarriers made to the
Commission, as reguired by the provisions of this act, shall be pre-
served as public records in the custody of the secretary of the Com-
mission, and shall be received as prima facle evidence of what they

urport to be for the Purpose of investigations by the Commission and
in all ?udlclal roceedings ; and copies of or extracts from any of said
schedules, tariffs, contracts, agreements, arrangements, or reports made
publie records as aforesaid, certified by the secretary under its seal,
shall be received in evidence with like effect as the originals.”

Mr. CULLOM. T offer an amendment on behalf of the Sena-
tor from Iowa [Mr. ArrisoN], who was compelled to return to
hig home.

The VICE-PRESIDENT. The amendment proposed by the
Senator from Illinois will be stated.

The SkECRETARY. On page 14, line 20, after the word
“ proper,” it is proposed to insert a period and to strike out the
remainder of line 20 and all down to and including the word
“effect,” in line 2, on page 15.

The amendment was agreed to,

Mr. CULLOM. I offer the amendment I send to the desk.

Mr. TILLMAN. We have been working here now nearly
seven hours, and a good many Senators have asked me to move
that the Senate adjourn. I do not think we will expedite
matters by* considering these amendments to-night, and I there-
fore move—

Mr. KEAN. Let these amendments be read.

Mr. ALDRICH. I will ask the Senator from South Caro-
lina to allow me to make a request. I ask that the first four
sections of this bill may be reprinted and be here in the morn-
ing, with the amendments already adopted by the Senate.

Mr. TILLMAN. Certainly; I will be glad to have it.

Mr. SPOONER. Indieating the amendments.

The VICE-PRESIDENT. Is there objection to the request
for reprinting made by the Senator from Rhode Island?

Mr. GALLINGER. If there are amendments which have
been offered and not acted upon, let them be printed in brackets
and small capitals.

Mr. CULLOM. I hope we may act upon the amendment,

The VICE-PRESIDENT. Is there objection to the request of
the Senator from Rhode Island? 'The Chair hears none. The
amendment proposed by the Senator from Illinois will be stated.

The SECRETARY. On page 17, line 11, after the words “ United
States,” it is proposed to insert “ against the Commission.”

Mr. CULLOM. I hope the amendment will be adopted.

The amendment was agreed to.

Mr. TILLMAN. Mr. President——

Mr. ALDRICH, Let the Senator offer his other amendment.

3Mr. CULLOM. I offer the amendment I send to the desk.

The SecRETARY. On page 17, line 14, after the word “ office,”
insert the following :

And if the order or requirement has been made against two or more
carriers then in the district where any one of sald carriers has Its
principal operating office, and if the carrier has its prineipal o‘peratlu%
office in the District of Columbia then the venue shall be in the distric
where said carrier has its principal office ; and jurisdiction to hear and
determine such suits is hereby vested in such courts,

Mr. TILLMAN. I want to offer a substitute for that in the
morning, and I therefore insist either on an executive session
or adjournment.

Mr. RAYNER. I will offer an amendment.

The VICE-PRESIDENT. Does the Senator from South Caro-
lina yield to the Senator from Maryland?

Mr. TILLMAN. With pleasure.

Mr. RAYNER. I have already proposed an amendment, but
I want to change it and offer this in lien of the amendment
I proposed and have it printed. I just propose the amendment.

Mr. TILLMAN. I want an adjournment or an executive ses-
sion; I do not care which.

Mr. CULLOM (to Mr. Titimax). Move that we adjourn.

Mr. RAYNER. I understand that my amendment is to be
printed along with the rest.

The VICE-PRESIDENT. It will be printed.

Mr. TILLMAN. I move that the Senate adjourn.

The VICE-PRESIDENT. Will the Senator from South Caro-
lina withhold the motion for a moment?

Mr. TILLMAN. Certainly.

ESTATE OF ALFRED SWEARINGIN, DECEASED.

The VICE-PRESIDENT. The Chair lays before the Senate,
on behalf of the Senator from Mississippi [Mr. MoNEY], a pro-
posed order, which will be read.

The Secretary read as follows:

Ordered, That the Committee on Clalms be discharged from the
further consideration of the bill (8. 3355) for the relief of the estate
of Alfred Swearingin, deceased, and that the Secretary of the Benate

be directed to transmit the tgapera accompanying the same to the Court
of Claims in accordance with the request.

Mr. FULTON. I object to the present consideration of the
order.
The VICE-PRESIDENT. Under objection, the order will lie
over.
MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr., W. J.
BrowniNg, its Chief Clerk, announced that the House had
passed the following bills:

S.394. An act granting an increase of pension to Amanda
Lucas;

8.442. An act granting an increase of pension to Francis
Colton ;

8.522. An act granting an increase of pension to Emma
Worrall ;

8.557. An act granting an increase of pension to Mariot
Losure ;

8.678. An act granting an increase of pension to Albert
Butler ;

8. Sﬁf) An act granting an increase of pension to Baltzar
Mowan ;

8.993. An act granting an increase of pension to Samuel

J. Langdon;

S.1223. An act granting a pension to Mary E. Bronaugh;
MS. 11?0& An act granting an increase of pension to James A,

urcn ;

8.1513. An act granting an increase of pension -to Harriett
A. Rawles;

S.1705. An act granting an increase of pension to Lewis S.
George;
wsitzma. An act granting an increase of pension to Andrew H.

olL

5.2194 An act granting an increase of pension to William H.
Sweeney, jr.;
3 8.2467. An act granting an increase of pension to Martin

lark ;

S.2851. An act granting an increase of pension to George
Chambers ;

S.2078. An act granting an increase of pension to El W.
Knowles ;
> %3033 An act granting an increase of pension to Aaron F.

atten ;

8.3040. An act granting a pension to Mary C. Wilsey ;
A“S[. 3219. An act granting an increase of pension to Joseph M.

son ;

8. 3271, An act granting an increase of pension to Margarette
L. Brown;

S.3299. An act granting an increase of pension to Spencer C,
Stilwill ;
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8. 3483. An act granting an increase of pension to William L.
Sheaff ;

8. 3485. An act granting an increase of pension to Mathias
Hammes;

8.3738. An act granting an increase of pension to Lisania
Judd;

S.3797. An act granting an increase of pension to Ahimaaz B.
MWood ;

8.3798. An act granting an increase of pension to Charles
Farrel ; g

S.4005. An act granting an increase of pension to Michael
Quill ;

§.4048. An act granting an increase of pension to Henry 8.
Knecht;

8.4175. An act granting an increase of pension to John
Caverly ;

S.4177. An act granting an increase of pension to Harlan P.
Cobb ;

S.4239. An act granting an increase of pension to Job Rice;

8.4358. An act granting an increase of pension to Thomas
MecCormick ;

S. 4261, An act granting an increase of pension to John W.
Daley ;

S.4401. An act granting an increase of pension to George W.
Tomlinson ;

8, 4457. An act granting an increase of pension to Louis A.
Tyson ;

S.4460. An act granting an increase of pension to Ann J.
Thompson ; :

8. 4488, An act granting an increase of pension to James F.
Amis; )

S.4525. An act granting an increase of pension to David
Oglevie:

8. 4569. An act granting an increase of pension to Augustus
A. Nevins;

8.4665. An act granting an increase of pension to Lewis Du
Bois;

8.4692, An act granting an increase of pension to Adaline M.
Thornton ;

S.4718. An act granting an increase of pension to George W.
Gilson;

8.4752. An act granting an increase of pension to Thomas J.
Tidswell ;

8.4796. An act granting an increase of pension to Lorinda J.
White ;
: 8.4083. An act granting an increase of pension to John M.
Farquhar;

8.5054. An act granting an increase of pension to George H.
Woodard ;

8.5082. An act granting an increase of pension to David N.

act granting an increase of pension to Otto A.
act granting an increase of pension to Joseph F.
act granting an increase of pension to Jbseph
act granting an increase of pension to Alfred
act granting an increase of pension to Charles E.
act granting an increase of pension to Thomas J.
act granting an increase of pension to Simon A.
act granting an increase of pension to Hermann

act granting an increase of pension to John Hull;
act granting an increase of pension to Betsey B.

Winsell ;
8.5163. An act granting an increase of pension to John
Marah;

8.5247. An act granting an Increase of pension to Jacob
Wigal ;

8.5343. An act granting an increase of pension to Ernest H.
Wardwell ;

S.5349. An act granting an increase of pension to William
H. H. Robinson;

8. 5359. An act granting an increase of pension to William H.
Ward ;

8. 5379. An
Risum ;

S.5492. An
Tebbetts ;

8.5504. An
Dickson ;

8. 5516. An
M. Hamlen;

8. 5522, An
Sischo ;

8.5523. An
Pickett ;

8. 55 5532, An
Sny der

S, 5539. An
Muehlberg

8. 5562. An

8. 5571, An
Whitmore ;

8.5579. An act granting an increase of pension to Henry T.
Sisson ;

8.5603. An act granting a pension to Kate 8. Hutchings;

8.5631. An act granting an increase of pension to Isaac M.
Howard ;

8. 5640. An act granting an increase of pension to Clinton B.
Wintersteen ;

8.5641. An act granting an increase of pension to John W.
Fletcher ;

8.5658. An act granting an Increase of pension to Nancy
Pruit;

8. 5659. An act granting an increase of pension to William I.
Brewer;

8.5668. An act granting an increase of pension to George P.
Sealey ;

8. 5671. An act granting an increase of pension to Richard L.
Delong ;

8.56673. An act granting an increase of pension to Hilton
Springsteed ;

8. 5680. An act granting an increase of pension to Thomas J.
Bowser ;

8.5702. An act granttng an increase of pension to Anna C.
Bingham ;

S.5704. An act granting an increase of pension to Ruth P.
Pierce;

8. 5735. An act granting an increase of pension to Andrew D.
Danley ;

8.5736. An act granting an increase of pension to Mary Clark;

8.5754. An act granting a pension to Hannah MeCarty; and

8. 5780. An act granting a pension to Lorenzo E. Johnson.

Mr. TILLMAN. I renew the motion that the Senate adjourn.

The motion was agreed to; and (at 5 o’clock and 51 minutes
p. m.) the Senate adjourned until to-morrow, Saturday, May 12,
1906, at 11 o’clock a. m.

HOUSE OF REPRESENTATIVES.
Frmay, May 11, 1906.

The House met at 12 o’clock m.
Prayer by the Chaplain, Rev. HExry N. CoupEN, D. D.
The Journal of the proceedings of yesterday was read and
approved.
ADJOURNMENT OVER

Mr. PAYNE. Mr. Speaker, I move that when the House ad-
journ to-day it adjourn to meet on Monday next.

The SPEAKER. The question is on the motion of the gentle-
man from New York that when the House adjourn to-day it
adjourn to meet on Monday next.

The question was taken; and the motion was agreed to.

SEIZURE OF SCHOONER LIZZIE B. ADAMS.

Mr. ADAMS of Pennsylvania. Mr. Speaker, I am instructed
by the Committee on Foreign Affairs to report the House reso-
lntion 420, with certain amendments, with the recommenda-
tion that the amendments be agreed to, and that the resolution
as agreed to be adopted.

The SPEAKER. The Clerk will report the resolution, with
the amendments,

The Clerk read as follows:

House resolution No. 420,

Resolved, That the Becretary of State be, and hereby ls, t:?u
to Inform the House of Hepresentatives, if not lnoompatible h thu
public interest, what information, if any in possessio
partment of State in regnrd to the reporéed arrest of the emw ot tha
SeAes . Adams by the authorities Republic
of Mexico.

Mr. ADAMS of Pennsylvania. Mr. Speaker, I move that the
resolution as amended be adopted. Before that guestion is
put, I would like to state, for the information of those who are
interested in the matter of the seizure of these vessels in Mexi-
can waters, that the committee has been informed that the
State Department has taken the matter up, and our ambassador
at Mexico has been instructed to look into the matter; that
under the date of the 22d of April a letter has been received
from our consul at Progreso, in which he states that he has
the matter in charge, and that American interests are being
saf

American schooner Lizzie

eguarded.

The SPEAKER. The question is on agreeing to the amend-
ment in the nature of a substitute.

The question was taken; and the amendment was agreed to.
" The SPEAKER. The question is on agreeing to the resolu-

on.

The question was taken; and the resolution as amended was
agreed to.

The SPEAKER. The question now is on striking out the
preamble.

The question was taken; and the motion was agreed to.

Mr. WANGER. Mr. Speaker, I desire to move to correct the
Journal of Wednesday, May 9. I am recorded among those not
voting. The fact is I was present and distinctly answered
“ present” on the first call of the roll.
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